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(References are to Code of Alabama 1907) 

(a) Has a general gfoardian authority to sell personal 
property without an order of Court? 

No; an order is required. The code provides: 

"The Court of Probate may authorize the guardian to 
sell any property of the ward and direct the investment 
of the proceeds in bonds, notes or bills of exchange at in- 
terest on mortgage security or on other property or securi- 
ties in the name of the ward." (Sec. 4411.) 

"If the income of a minor is insufficient for his main- 
tenance and education, in a manner suitable to his prospects 
and condition in life, and such maintenance and education 
cannot be furnished him otherwise than by a sale of his 
estate, real or personal, the Court of Probate may, on the 
application in writing of the guardian, order a sale of the 
property of the minor, real or personal, or so much thereof 
as may be necessary, for his maintenance and education," 
(Sec. 4409.) 

In Mason v. Buchanan, 62 Ala., 110, the court holds 
that the statutes abridged the power of a guardian to sell 
personal assets, by requiring that sates shall be made 
under orders or decrees of the Court of Probate from 
which he derives his appointment. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; iin order is required except in cases where power 
to sell is conferred by a will. The code provides: 

"Any part of the personal property of a decedent, in- 
cluding land warrants, and choses in action, may be sold 
only by order of the court, on the written application of 
the executor or administrator, verified by affidavit, in the 
following cases, unless, in such cases, power to sell is con- 
ferred by the will : 
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1. For the payment of debts. 

2. To make distribution among the distributees or lega- 
tees. 

3. To prevent the waste or destruction of property liable 
to waste, or of a perishable nature, if it is proved that 
the sale would be beneficial to the estate." (Sec 
2606.) 

In Riddle, et al., v. Hill's Admr., 51 Ala., 224, the court 
in holding that a sale of personal property by an ad- 
ministrator without an order of court passes no title to 
the purchaser, and no recovery can be had against him 
on his note for the purchase money, says (p. 228) : 

"It is the settled law of this State that a sale of personalty 
made by an administrator, without an order of court, or 
under an order void on its face for want of jurisdiction in 
the court rendering it, passes no title to the purchaser. The 
authorities on this point are collected, and the discussion of 
the question exhausted, in Ikelheimer v. Chapman, 32 Ala., 
676." 

(c) Has an executor or an administrator anthority to 
distribute penonal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The provisions of the code 
bearing on the question are: 

"Every executor or administrator must make annual 
settlements of his administration; and he may when neces- 
sary for the interests of the estate, be required to make a 
settlement at any time." {Sec. 2666,) 

"A final settlement may be made at any time after twelve 
months from the grant of letters if the debts are all paid 
and the condition of the estate, in other respects, will admit 
of it." (Sec. 2667.) 

"Upon the filing of such account, vouchers, evidence and 
statement, the judge of probate must appoint a day for 
such settlement and must give notice of the same by pub- 
lication in some newspaper published in the county for 
three successive weeks; or, if none is published in the 
county, by posting such notice at the court house and three 
other public places in such county, for the same length of 
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time; but if the settlement be only an annual one, publica- 
tion shall only be given by posting up notices as above pro- 
vided. If the settlement be a final one, the probate judge 
must also give notice to every adult distributee resident in 
the state of the day set for making the settlement." (Sec. 

2671.) 

"On the final settlement of an estate, the court may make 
such orders of distribution as may be necessary; and on 
the confirmation of the same, may render a decree thereon 
and the property must be delivered according to such 
decree; or if there is money only to be divided, it may 
render a decree in favor of each distributee entitled to the 
same for his distributive share, against the executor or ad- 
ministrator." (Sec, 2710.) 

"All orders of distribution must be directed to five dis- 
interested persons appointed by the court, must specify the 
property to be divided, the persons and their respective 
shares and must require them to return their proceedings on 
a day specified in such order," (Sec. 2713.) 

"The persons therein named, or a majority of them, must 
proceed to make distribution according to such order, having 
first taken an oath to make such distribution fairly and 
impartially, if the same can be made, which oath may be 
administered by the executor or administrator and must 
return their proceedings in writing signed by them, to the 
court by the day specified in such order," (Sec. 2714.) 

"Upon the confirmation of any order of distribution, the 
executor or administrator must deliver the property to the 
persons entitled thereto." (Sec. 2719.) 

"When the executor or administrator is satisfied that 
the estate is solvent, he may at any time, so report it, and 
obtain an order of distribution as to the whole, or any part 
of the property; but in such case, if the order is made 
before a final settlement of such estate the order and pro- 
ceedings thereon are not a defense in any action brought 
against such executor or administrator as such." (Sec. 
2724.) 

"The court may also, in cases of intestacy, make an order 
of distribution out of the assets of the decedent, on the 
application of any person entitled to distribution, after 
twelve months from the grant of letters," (Sec. 2725.) 

"After the expiration of twelve months from the grant 
of letters testamentary, or of administration, with the will 
annexed, if there are more than sufficient assets in the 
hands of such executor or administrator to pay the debts 



d by Google 



of the deceased, any legatee may apply to the probate court 
of the county in which letters were granted to compel the 
payment of his legacy; and a widow who has dissented 
from her husband's will or her personal representative, if 
she is dead, shall have like remedy to compel the payment 
of the distributive share to which she may be entitled." 
(Sec. 2736.) 

(d) Does the code contain any provision with respect 
to the powers of one ezecntor or administrator in case 
there are two or more executors or administrators? 
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(References are to Carter's Annotated Alaska Codes.) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required. The statutes provide: 

"Every guardian so appointed shall have the custody and 
tuition of the minor, and the care and management of his 
estate, and shall continue in ofhce until the minor shall have 
arrived at the age of twenty-one years, or until the guardian 
shall fiave been dischai^ed according to law: Provided, 
however, the father of the minor, if living, and in case of 
his death the mother, while she remains unmarried, being 
themselves respectively competent to transact their own 
business, shall be entitled to the custody of the person of 
the minor and to the care of his education." (Sec. 890.) 

"The guardian shall also manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, so far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward 
and his family, if there be any ; and if the income and profits 
be insufficient for that purpose, the guardian may sell the 
real estate, upon obtaining a license therefor as provided 
by law, and shall apply the proceeds of such sale, so far as 
may be necessary, for the maintenance and support of the 
ward and his family," (Sec. 903.) 

"Upon the taking of any inventory, as required by this 
chapter, the estate and effects comprised therein shall be 
appraised by three suitable persons, to be appointed and 
sworn in like manner as is required with respect to the in- 
ventory of a deceased testator or intestate ; and every guar- 
dian shall account for and dispose of the personal estate of 
his tvard in like manner as is directed ti'itk repeat to execu- 
tors and administrators." (Sec. 904.) 
See provision as to sale by executors, etc., in (b) below. 

"Commissioners in their respective precincts, on the ap- 
plication of a guardian or any person interested in the estate 
of any ward, after notice to all other persons interested, 
may authorize or require the guardian to sell and transfer 
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any stock in the public funds, or in any bank, insurance 
company, or other corporation, or any other personal estate 
or effects held by him as guardian, and invest the proceeds 
of such sale, and also all the moneys in his hands, in real 
estate, or in any other manner that shall be most for the in- 
terest of all concerned therein ; and suc'< commissioner may 
make such further order and give such directions as the 
case may require for managing, investing, and disposing of 
the estate and effects in the hands of the guardian." (Sec. 
905) 
The foregoinK provisions are similar to the statutory 
provisions of Oregon, where the courts hold that an order 
is necessary. See Sturgis v. Sturgis, 51 Oregon 10, re- 
ferred to under Oregon. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required except in case of sale by an 
executor where express power to sell is given by the 
will. The statutes provide: 

"No sale of the property of an estate is valid unless made 
by order of the commissioner, as in this chapter prescribed, 
unless herein otherwise provided. The application for an 
order of sale shall be by the petition of the executor or 
administrator, and in case of real property a citation to the 
heirs and others interested in such property." (Sec. 830.) 

The exception "unless herein otherwise provided" in 
the foregoing section relates to Section 844, that being 
the only section where provision is made for sale other- 
wise than by court order. That section provides: 

"When the testator shall make provision in his will for 
the sale or disposition of all or any particular portion of his 
estate, for the payment of funeral charges, expenses of 
administration, or of claims against the estate, the property 
so appropriated may be sold or disposed of as directed by 
the executor or administrator with the will annexed, without 
an order of the court therefor; but he shall be bound to 
conduct the sale and make a return thereof in all respects 
as if it were made by order of the court, unless there are 
special directions in the will concerning the manner and 

6 
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terms of sale, in which case he shall be governed by such 
directions in such respects." (Sec. 844.) 

(c) Haa an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"Within thirty days after the filing of the first semi-annual 
account and at each semi-annual account thereafter, the 
commissioner shall ascertain and determine if the estate be 
sufficient to satisfy the claims allowed by the exfecutor or 
administrator, within the first six months or any succeeding 
period of six months thereafter, after the date of the notice 
of his appointment, after paying the funeral charges and 
expenses of administration; and if so, he shall so order and 
direct; but if the estate be insufficient for that purpose, he 
shall ascertain what per centum of such claims it is sufficient 
to satisfy, and order and direct accordingly." (Sec. 861.) 

"If alt the charges and claims shall have been satisfied 
upon the first distribution of the assets, or as soon there- 
after as they may be, the commissioner shall direct the pay- 
ment of legacies and the distribution of the remaining 
Proceeds of the personal property among the heirs or other 
persons entitled thereto." (Sec. 880.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to Revised Statutes of 1901) 

(a) Has a g:eneral guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order is good for 
more than one year. The provisions of the statutes bear- 
ing on the question are: 

"Every guardian appointed shall have the custody and 
care of the minor, and the care and management of his 
estate, until such minor arrives at the age of majority or 
marries, or until the guardian is legally discharged." (Sec, 
i960.) 

"A guardian of the property must keep safely the prop- 
erty of his ward. He must not permit any unnecessary 
waste or destruction of the real property, nor make any 
sale of such property without the order of the probate _ 
court, but must, so far as it is in the power, maintain the 
same, with its buildings and appurtenances, out of the in- 
come or other property of the estate, and deliver it to the 
ward, at the close of his guardianship, in as good condi- 
tion as he received it." (Sec. 1975.) 

"In the management and disposition of the person or 
property committed.to him, a guardian may be regulated or 
controlled by the court." (Sec. 1977.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must 
pay all just debts due from the ward, out of his personal 
estate and income of his real estate, if sufficient; if not, 
then out of his real estate, upon obtaining an order for the 
sale thereof, and disposing of the same in the manner pro- 
vided in this title for the sale of real estate of decedents." 
(Sec. 1988.) 

"Every guardian must manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, as far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward 
and his family, if there be any; and if such income and 
profits be insufficient for that purpose, the guardian may 
8 
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sell the real estate, upon obtaining an order of the court 
therefor, as provided, and must apply the proceeds of such 
sale, as far as may be necessary, for the maintenance and 
support of the ward and his family, if there be any," (Sec. 
1990.) 

"When the income of an estate under guardianship is 
insuf^cient to maintain the ward and his family, or to 
maintain and educate the ward when a minor, his guardian 
may sell his real or personal estate for that purpose upon 
obtaining an order therefor." (Sec. 1997.) 

"All the proceedings under petition of guardians for sales 
of property of their wards, giving notice and the hear- 
ing of such petitions, granting or refusing the order of sale, 
directing the sale to be made at public or private sale, re- 
selling the same property, return of sale and application for 
confirmation thereof, notice and hearing of such application, 
making orders rejecting or confirming sales and reports of 
sales, ordering and making conveyances of property sold, 
accounting and the settlement of accounts must be had 
and made as required by the provisions of this title concern- 
ing estates of decedents, unless otherwise specially provided 
in this chapter." (Sec. 2009.) 

"No order of sale granted in pursuance of this article con- 
tinues in force more than one year after granting the same, 
without a sale being had." (Sec. 2010.) 

Although the language of Sections 1975 and 1988 
seems to imply clearly that a guardian has power to sell 
personalty without an order, the courts of California, 
from which state the sections of the statute above quoted 
appear to have been adopted, hold that an order is nec- 
essary. (De La Montagnie v. Union Insurance Co., 42 
Cal., 290, digested under California; see also, Gentry v. 
Bearss, 118 N. W., 1077, digested under Oklahoma, and 
Washabaugh v. Hall, 4 S. D., 168, digested under South 
Dakota.) 

(b) Has an executor or an administrator anthority to 
sell personal property without an order of Court? 

No; an order is required, unless power of sale is given 
by will, and in that case sale-must be confirmed. The 
statutes provide: 
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"N'o sale of any property of an estate of a decedent is 
valid, unless made under order of the probate court, ex- 
cept as otherwise provided in this chapter. All sales must 
be reported under oath, and confirmed by the probate 
court before the title to the property sold passes." (Sec. 
1764.) 

The exception, "as otherwise provided in this chapter," 
refers to Section 1800, that being the only section in that 
chapter i>roviding for sales otherwise than by court or- 
der. That section provides: 

"When property is directed by the will to be sold, or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without the order of 
the probate court, and at either public or private sale, and 
with or without notice, as the executor may determine; 
but the executor must make return of such sales as in other 
cases ; and if directions are given in the will as to the mode 
of selling, or the particular property to be sold, such direc- 
tions must be observed. In cither case no title passes unless 
the sale is confirmed by the court." (Sec. 1800.) 

(c) Has an executor or an adminiatrator authority to 
distribute personal property without an order of Court, 
and, if so, is such distribution of personal property for- 
bidden within any fixed period? 

No ; an order is required. The statutes provide : 

"If the whole of the debts have been paid by the first 
distribution, the court must direct the payment of legacies 
and the distribution of the estate among the heirs, legatees 
or other persons entitled, as provided in the next chapter ; 
but if there be debts remaining unpaid, or if, for other 
reasons, the estate be not in a proper condition to be closed, 
the court must give such extension of time as may be 
reasonable for a final settlement of the estate." (Sec. 1883.) 

"Upon the final settlement of the accounts of the executor 
or administrator, or at any subsequent time, upon the ap- 
plication of the executor or administrator, or of any heir, 
legatee, or devisee, the court must proceed to distribute the 
residue of the estate in the hands of the executor or ad- 
ministrator, if any, among the persons who by law are 
entitled thereto ; * * • A statement of any receipts or 
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disbursements of the executor or administrator, since the 
rendition of his final accounts, must be reported and filed 
at the time of making such distribution, and a settlement 
thereof, together with an estimate of the expenses of clos- 
ing the estate, must be made by the court, and included in 
the order or decree; or the court or judge may order notice 
of the settlement of such supplementary account, and refer 
the same as in other cases of the settlement [of] accounts." 
(Sec. 1896.) 

"In the order or decree the court must name the persons 
and the proportions or parts to which each shall be entitled, 
and such persons may demand, sue for and recover their 
respective shares from the executor or the administrator, or 
any person having the same in possession. Such order or 
decree is conclusive as to the rights of heirs, legatees or 
devisees, subject only to be reversed, set aside, or modified 
on appeal." {Sec. 1897.) 

"Before any decree of distribution of an estate is made, 
the probate court must be satisfied, by the oath of the 
executor or administrator, or otherwise, that the territory, 
county and municipal taxes, legally levied upon the prop- 
erty of the estate, have been fully paid." (Sec. 1900.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

Yes; the statutes provide: 

"When all the executors named are not appointed by 
the court, those appointed have the same authority to per- 
form all acts and discharge the trust required by the will, 
as effectually for every purpose as if all were appointed 
and should act together ; where there are two executors or 
administrators, the act of one alone shall be effectual if 
the other is absent from the territory, or laboring under 
any legal disability from serving, or if he has given his co- 
executor or co-administrator authority in writing to act for 
both ; and where there are more than two executors or ad- 
ministrators the act of a majority is valid." (Sec. 1642.) 
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ARKANSAS 

(References are to Kirby's Digest 1904) 

(a) Has a general gnardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The provision of the stat- 
utes bearing on the question are: 

"The guardian of the person, whether natural or legal, 
shall be entitled to the charge, custody and control of the 
person of his ward, and the care of his education, support 
and maintenance. The curator shall have the care and 
management of the estate of the minor, subject to the 
superintending control of the court; and the guardian of 
the person and estate of the minor shall have all the powers 
and perform all the duties both of a guardian of the person 
and curator," (Sec. 3777.) 

Although the language of the above section of the 
statutes seems to imply that a guardian has no authority 
tn sell personal property without an order of the court, 
the Supreme Court of Arkansas in the case of Nashville 
Lumber Company v. Barefield, 124 Southwestern Re- 
porter, 758, holds to the contrary. In that case the court 
said: 

"The claim that is involved in this case is for the re- 
covery of personal property, and in this state there is no 
statute restricting the power of a guardian over the control 
and disposition of the personal property or choses in action 
belonging to the minor. At common law the guardian had 
large authority over the personal assets of his ward, and he 
had the power to sell and transfer them to persons who 
dealt with him honestly and in good faith. To make such 
sale binding and eliFective, it was not necessary to obtain 
the order or sanction of the court where he acted fairly 
and justly; and he had the power with respect to choses 
in action coming into his hands to make such settlements 
thereof as the circumstances miglit render proper and which 
within his sound discretion he deemed best if he acted 
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honestly and in good faith in making such settlements. 
Field V. Schiefflin, 7 Johns, Ch. (N. Y.), 150, 4 Am. Dec,, 
441; Bank of Virginia v. Craig, 6 Leigh (Va.), 428; Mason 
V. Buchanan, 62 Ala., i io. According to common law, Mr. 
Schouler, in his work on Domestic Relations, says a guard- 
ian "may compromise a claim of his ward when acting in 
good faith and with sound discretion." Schouler on Do- 
mestic Relations, Sec. 343; 21 Cyc, 74. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required, except in case the sale be 
ordered by a will. The statutes provide: 

"The personal estate of deceased persons shall not be 
sold unless the same be ordered by last will and testament 
or by direction of the court; and when so ordered or di- 
rected the executor or administrator shall sell the same at 
public sale^ giving such credit as he may deem most ad- 
vantageous to the estate, not exceeding twelve months, and 
taking bonds or notes with good and sufficient security 
from the purchaser." {Sec. 85.) 

In Winningham v. Holloway, 51 Ark., 385, the court 
holds that an assignment by an administrator of a judg- 
ment belonging to the estate of his intestate, made priv- 
ately and without obtaining an order of court as pro- 
vided in Sec. 85 above quoted, is void. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; distribution may be made without an order and 
is not forbidden within any fixed period, but any such 
distribution by an executor or an administrator is at his 
own peril. 

"Although an executor or administrator may pay out 
legacies or distributive shares, before an order of court for 
that purpose, it is at his own peril. He has no right to 
make creditors of the estate, or some of the heirs or dis- 
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tributees, when he has paid out only to others of them, 
share this responsibility with him against their consent. 
The several provisions of the statute, relating to the pay- 
ment of legacies and distributive shares, are not for his 
protection alone, (Digest, p. 134, sees, 130, 131, 132, 135);, 
but for that of all persons interested ; and especially for 
the protection of creditors whose rights are paramount to 
those of heirs or distributees. The assets are in the cus- 
tody of the law, primarily for the benefit of creditors; and 
it is presumed, by the law, that they remain in the hands of 
the executor or administrator, subject to the claims of 
creditors only ; until ordered by the court to be paid out, 
or distributed to legatees or distributees. Such orders of 
court, in the progress of the administration, are easily ob- 
tained under the provisions of our statute in cases where 
the rights of creditors are not jeopardized; and are always 
to be encouraged, when this is not the case: and the volun- 
tary payment of legacies or distributive shares by executors 
or administrators, without an order of court, are sufficiently 
encouraged by holding the payment or distribution valid 
as between him and the legatee or distributee to whom it 
is made ; although not so as to others having paramount 
rights in the premises." (McPaxton Administrator vs. 
Dickson, et al., 1$ Arkansas, 41.) 

(d) Do the statntes contain any proTision with re- 
spect to the powers of one executor or administrate in 
case there are two or more executors or administrators? 

No. 
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CALIFORNIA 

(References are to Civil Code 1906 and Code of Civil Procedure 
1906) 

(a) ^as a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order continuea 
in force more than one year. The provisions of the code 
bearing on the question are: 

"In the management and disposition of the persona] 
property coniniitted to him, a guardian may be regulated 
and controlled by the court." (Civil Code, Sec, 251.) 

"Every guardian appointed has the custody and care of 
the education of the minor, and the care and management 
of his estate, until such minor arrives at the age of majority 
or marries, or until the guardian is legally discharged, un- 
less he is appointed guardian only of the person of the ward. 
In that event, the guardian is charged with the custody of 
the ward, and must look to his support, health, and educa- 
tion. He may fix the residence of the ward at any place 
in the state, but not elsewhere without the permission of 
the court." (Sec. 1753, Code of Civil Procedure as 
amended by Chapter 514, Laws of 1907.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, musf 
pay all just debts due from the ward, out of his personal 
estate, and the income of his real estate, if sufficient ; if not, 
then out of his real estate, upon obtaining an order for 
the sale thereof, and disposing of the same in the manner 
provided in article four of this chapter." (Sec. 1768, Code 
of Civil Procedure as amended by Chapter 514, Laws of 
1907.) 

"Every guardian must manage the estate or his ward 
frugally and without waste, and apply the income and 
profits thereof, as far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward 
and his family, if there be any; and if such income and 
profits be insufficient for that purpose, the guardian may 
sell or mortgage the real estate, upon obtaining an order of 
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the court therefor, as provided, and must apply the pro- 
ceeds of such sale or mortgage, as far as may be neces- 
sary, for the mainteoance and support of the ward and his 
family, if there be any." (Sec, 1770, Code of Civil Pro- 
cedure.) 

"When the income of an estate under guardianship is 
insufficient to maintain the ward and his family, or to 
maintain and educate the ward when a minor, his guardian 
may sell his real or personal estate, or mortgage the real 
estate for that purpose, upon obtaining an order therefor," 
(Sec. 1777, Code of Civil Procedure.) 

"All the proceedings under petition of guardians for 
sales of property of their wards, giving notice, and the 
hearing of such petitions, granting or refusing the order 
of sale, directing the sale to be made at public or private 
sale, reselling the same property, return of sale, and ap- 
plication for confirmation thereof, notice and hearing of 
such application, making orders rejecting or confirming 
sales -and reports of sales, ordering and making convey- 
ances of property sold, accounting and the settlement of 
accounts, must be had and made as required by the pro- 
visions of this title concerning estates of decedents, unless 
otherwise specially provided in this chapter." (Sec. 1789, 
Code of Civil Procedure.) 

"No order of sale, granted in pursuance of this article, 
continues in force more than one year after granting the 
same, without a sale being had." (Sec. 1790, Code of 
Civil Procedure.) 

Although the language of Sec. 1768, C. C. P., above 
quoted, seems to imply clearly that a guardian has power 
to sell personalty without an order, in the case of De La 
Montagnie v. The Union Insurance Company, 42 Cali- 
fornia, 290, where shares in an Insurance Company be- 
longing to an infant were issued to his guardian under 
the name of "Augusta R. Josephi, Guardian," and she 
afterwards in tlie same name, but without an order of 
the Probate Court, sold and assigned them, the court 
held that such sale was void and that the purchaser 
could not require the company to recognize liim as hav- 
ing any title to such stock. The Court said: 

"The first question is, whether or not the sale and trans- ■ 
fer, under the circumstances, vested a title to the stock 
16 
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in De La Montagnie. The court below found in this con- 
nection that the Utter 'had no knowledge that the said 
Augusta R. Josephi held the said stock as guardian of 
Michael Frank Michael, or that said stock belonged to him,' 
but that fact, in our opinion, is of no import. In Kendall 
V. Miller, 9 Cal., 591, it was held by this court, that a sale 
made by a guardian of a portion of the estate of the ward, 
without authority from the Probate Court, conveyed no 
title to the purchaser ; and the rule announced in that case 
was subsequently recognized here, at least by fair impli- 
cation, in Schmidt v. Wieland, 35 Cal., 343, as being the 
correct exposition of the statute in force, regulating the 
sale of the property of wards by their guardians. We thirtk, 
too, irrespective of adjudged cases, that the plain intent of 
the statute is to make void every alienation of the property 
of the ward, if made by the guardian without the order of 
the court; and that the rule, in itself, is one of wholesome 
application to such sales, whether of the personal or real 
estate of the ward," 

See also Gentry v. Bearss, 118 N. W., 1077, digested 
under Oklahoma and Washabaugh v. Hall, 4 S. D., 168, 
digested under South Dakota. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Oonrt? 

No; an order is required unless power of sale is given 
by a will, and even in that case the sale must be confirmed 
before title passes. The provisions of the code bearing 
on the question are: 

"No sale of any property of an estate of a decedent is 
valid unless made under order of the superior court, except 
as otherwise provided in this chapter. All sales must be 
under oath reported to and confirmed by the court before 
the title to the property sold passes." (Sec. 1517, Code of 
Civil Procedure.) 

The exception "as otherwise provided in this chapter" 
in the above section refers to Section 1561, that being 
the only section in that chapter providing for sales other- 
wise than by Court order. That section provides: 

"When property is directed by the will to be sold, or 
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authority is given in the will to sell property, the executor 
may sell any property of the estate without order of the 
court, and at either public or private sale, and with or 
without notice, as the executor may determine; but the 
executor must make return of such sales, as in other cases; 
and if directions are given in the will as to the mode of 
selling, or the particular property to be sold, such direc- 
tions must be observed. In either case no title passes unless 
Ike sale be confirmed by the court." (Sec. 1561, Code of 
Civil Procedure,) 

(c) Has an executor or an administrator authority to 
diatribnte personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The code provides: 

"If the whole of the debts have been paid by the first 
distribution, the court must direct the payment of legacies 
and the distribution of the estate among the heirs, legatees, 
or other persons entitled, as provided in the next chapter; 
but if there be debts remaining unpaid, or if. for other 
reasons, the estate be not in a proper condition to be closed, 
the court must give such extension of time as may be 
reasonable, for a final settlement of the estate." (Sec. 1651, 
Code of Civil Procedure.) 

"Upon the final settlement of the accounts of the execu- 
tor or administrator, or at any subsequent time, upon the 
application of the executor or administrator, or of any 
heir, legatee, devisee, (or his assignee, grantee or successor 
in interest), the court must proceed to distribute the residue 
of the estate in the hands of the executor or administrator, 
if any, among the persons who by law are entitled thereto; 
* • * A statement of any receipts and disbursements of 
the executor or administrator, since the rendition of his 
final account, must be reported and filed at the time of 
making such distribution; and a settlement thereof, together 
with an estimate of the expenses of closing the estate, must 
be made by the court, and included in the order or decree, 
or the court or judge may order notice of the sett'ement 
of .such supplementary account, and refer the same as in 
other cases of the settlement of accounts." (Sec. 1665, 
Code of Civil Procedure, as amended by Chapter 568, 
Laws of 1911.) 
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"In the order of decree the court must name the persons 
and the proportions or parts to which each shall be en- 
titled, and such persons may demand, sue for and recover 
their respective shares from the executor or administrator, 
or any person having the same in possession. Such order 
or decree is conclusive as to the rights of heirs, legatees 
or devisees, subject only to be reversed, set aside, or modi- 
fied on appeal." (Sec, 1666, Code of Civil Procedure.) 

"Before any decree of distribution of an estate is made, 
the court must be satisfied, by the oath of the executor 
or administrator, or otherwise, that all state, county and 
municipal taxes, legally levied upon property of the estate, 
and any inheritance tax which is due and payable have 
been fully paid," (Sec. 1669, Code of Civil Procedure.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or adminiBtrator in case 
there are two or more executors or administrators? 

Yes. The code provides: 

"When all the executors named are not appointed by the 
court, those appointed have the same authority to perform 
all acts and discharge the trust, required by the will, as 
effectually for every purpose as if all were appointed and 
should act together; where there are two executors or ad- 
ministrators, the act of one alone shall be effectual, if the 
other is absent from the state, or laboring under any legal 
disability from serving, or if he has given his coexecutor 
or coadministrator authority in writing, to act for both; 
and where there are more than two executors or adminis- 
trators, the act of a majority is valid." (Sec. 1355, Code 
of Civil Procedure.) 
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OOLOSADO 

(References are to Revised Statutes, 1908) 

(a) Has a fi:eiieTal guardian authority to sell personal 
property withottt an order of Court? 

No; an order is required. (See sections of statutes 
quoted under answer to question (b) below.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required. The statutes provide: 

"Executors, unless otherwise provided by will, and ad- 
ministrators, guardians and conservators, shall, by virtue 
of their office, have power, and it shall be their duty to 
receive, take possession of, sue for, recover and preserve 
the estate, both real and personal, of their testators, intes- 
tates or wards, and the rents, issues and profits arising 
from the real estate, and all of such personal property and 
the moneys arising therefrom, or from the rents, issues 
and profits of the real estate, or from the sale, leasii^ or 
mortgaging of the real estate, during the terms of their 
office, shall be assets in the hands of the executor, admin- 
istrator, guardian or conservator, for the payment of debts, 
legacies, widow's, wife's, minor's or orphan's allowance and 
expenses of administration, guardianship or conservator- 
ship, and shall be administered under the direction of the 
county court, in the same manner as moneys, arising from 
the sale of personal property. Such executor, administrator, 
guardian or conservator shall list the property, real and 
personal, of the decedent or ward, for taxation, and pay 
the taxes thereon from any funds of the estate in his hands 
properly applicable to that purpose, and in case of his 
wilful neglect or refusal so to do, he and his sureties shall 
be liable for any damage to such ward, heirs at law or 
others entitled to or interested in such estate, resulting from 
such neglect or refusal," (Sec. 7140.) 

"The executor, administrator, guardian or conservator 
shall, as soon as convenient, after making the inventory and 
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appraisement, as herein directed, sell at public or private 
sale, as the county court shall order and direct, all the goods 
and chattels of the testator, intestate or ward, not reserved 
to the widow, wife or minor heirs, and also excepting spe- 
cific legacies and bequests, when the estate is sufficient to 
discharge the debts over and above the specific legacies and 
bequests, and in case of public sale, three weeks' notice of 
the time and place of such sale shall be given, by publica- 
tion in some newspaper, or by posting notices in three 
public places in the county, as the court shall direct; and 
such sale may be made for cash or upon credit, as the 
county court shall direct, security to be approved 
by the court : Provided, That the county court may, 
except in cases where it is necessary to sell to pay 
debts, bequests or legacies, order that the executor, admin- 
istrator, guardian or conservator dispense with the sale of 
personal property, or any part thereof, and to distribute 
the same in kind to the heirs or devisees of the testator or 
intestate, or hold the same as assets of the ward, as the 
case may be; Provided, Further, That water rights and 
stock in ditch companies may be reserved, to be sold with 
the lands of such estate, if deemed for the best interests 
of such estate." (Sec. 7158.) 

(c) Has aa execntor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. (See Sections 7140 and 7158 
above quoted.) The statutes provide also: 

"Whenever it shall appear that there are sufficient assets 
to satisfy all legacies and all demands against the estate, 
the court shall order the payment of all legacies mentioned 
in the will of the testator, the specific legacies being first 
satisfied." (Sec, 7234.) 

"After the payment of all debts allowed against the estate 
of any decedent, and all legacies declared in his or her will, 
and the expenses of administration, including attorney fees, 
the court shall direct the executor or administrator to dis- 
tribute the surplus remaining in his hands among the heirs 
and next of kin to the deceased, as provided by law, or by 
the last will of any testator." (Sec. 7235.) 
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In the case of People ex rel. Vandevier vs. County 
Coart of Arapahoe County, 3 C. A., 425; 34 Pacific, 166, 
the Court holds that an administrator is without personal 
authority by virtue of his appointment to pay debts, dis- 
tribute assets or in any wise enforce or determine the 
form, manner or extent of payments or distributive 
shares, or in general to control and fix the proper dis- 
position of the funds which may come into his pos- 
session. These matters are bound to be presented to 
the Court for allowance, settlement and adjudication, 
and until an order be made in the premises, except in a 
few minor cases designated by the statute, he is with- 
out power to disburse any part of what may come into 
his possession as a representative. 

(d) Do ihe statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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CONNECTICUT 

(References are to Genera! Statutes 1902) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes. No order is required, but one may be obtained 
for the protection of the executor or administrator. The 
statutes provide: 

"The court of probate before the final settlement of any 
estate may order the sale of the credits and choses in 
action belonging thereto, and may at any time order the 
sale of personal estate, and in case of an insolvent debtor's 
estate, of all or any estate whatsoever, as it shall find for 
the interest of such estate, in such manner and after such 
notice as it shall judge reasonable, and said court in mak- 
ing orders for the sale of property, real or personal, may 
order the same to be sold at public or private sale at the 
discretion of the person authorized to make such sale," 
(Sec. 352.) 

In Beecher and ano. v. Buckingham, 18 Connecticut, 
110, it was held that the legal title to all personal prop- 
erty of the deceased, including choses in action, vests in 
administrators, as well as executors; and they can dispose 
of it at pleasure, being responsible for the faithful execu- 
tion of the trust. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
2,1 
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bidden within any fixed period. The statatory provisions 
bearing on the question are: 

"The court of probate shall ascertain the heirs and dis- 
tributees of every intestate estate, and of every testate 
estate so far as'the will may leave the same indefinite and 
necessary to be defined ; and in case there shall be but a single 
heir to whom the entire estate would- descend, or in case 
such estate consists wholly of cash, such court shall order 
the administrator to deliver possession of, or pay over, the 
same to said heir or heirs, taking proper receipts therefor, 
and in case real estate shall so descend to a single heir the 
court shall make, and the executor or administrator shall 
cause to be recorded a like certificate as provided in Sec. 
405." (Sec. 394.) 

"Intestate estates, after deducting expenses and charges, 
shall be distributed by three disinterested persons or any 
two of them, under oath, appointed by the court of pro- 
bate, unless all the persons interested in said estate shall 
be legally capable to act, and shall make and file in said 
court a division of the same, made, executed, and acknowl- 
edged like deeds of land; which division, being recorded 
in the records of said court, shall be a valid distribution of 
said estates." (Sec. 395.) 

"When it shall appear to the court of probate that the 
estate of a deceased person in settlement before it, exclusive 
of the articles which may be legally set out to the widow, 
and the allowance for her support and that of his family, 
will not be more than suflicient to pay the funeral expenses, 
the expenses of settling the estate, and of the last sickness 
and the lawful taxes and debts due to the state and to the 
United States, the court may, after public notice to all per- 
sons interested to appear, upon hearing had, if no suffi- 
cient reason to the contrary be shown, ascertain the amount 
of said funeral and other expenses and of said taxes and 
debts, and after setting out to the widow said articles and 
making said allowance, shall order the sale of said estate, 
and if, upon the return of sale being made, it shall be as- 
certained that the whole is required to pay said funeral 
and other expenses, taxes and debts, the court shall decree 
that the settlement of said estate shall be completed, with- 
out the appointment of commissioners." (Sec. 346.) 

Although the sections of the statutes above quoted im- 
ply that an order i.s necessary to authorize the distribu- 
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tioD of the estate of an intestate, in the case of State 
ex rel. Lj-nch v. Whitehouse, et (d., 75 Connecticut, 410, 
the court held that an order of distribution was not nec- 
essary to enable the administrator to make a valid trans- 
fer of the estate to the persons lawfully entitled to it, 
and that an administrator may, if he wishes, assume the , 
risk of payment to the proper parties, citing Merwin's 
Appeal, 75 Connecticut, 33; Brown v. Forsche, 43 Michi- 
gan, 492, 497; Biays v. Roberts, 68 Maryland, 510, 513; 
in re Scott's account, 36 Vermont, 297, 300. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more execntora or administrators? 

No. 
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DELAWARE 

(References are to Revised Code 1852 as amended, etc., 1893) 

(a) Hag a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required, except in case of sale of per- 
ishable property. The provisions of the statutes bearing 
on the question are: 

"A guardian shall have the care of his ward's person, and 
the possession and management of his real and personal 
property ; and shall have authority to receive all debts, rents 
and things in action due the ward ; to sell personal property 
of the K'orrf of a perishable nature; and also, by leave of 
the Orphans' Court, to sell any other property; and the re- 
ceipts, discharges and transfer^ of the guardian, made in 
good faith, in the premises, shall be valid, • * * " (Ch. 
78, Sec. 2.) 

"That when stocks, bonds or other securities of 
any incorporated company are transferred or as- 
signed by trustees, guardians, or other fiduciaries, 
the production of a certificate from the proper pubhc 
official, under the seal of his office, setting forth that 
such trustee, guardian, or other fiduciary has been duly 
appointed such, and setting forth that suck trustee, guar- 
dian, or other fiduciary has authority to direct such transfer, 
assignment, or re-issue, shall be sufficient in law to authorize 
the officers of such company to transfer or re-issue such 
stocks, bonds, or other securities to such person or per- 
sons as such trustee, guardian, or fiduciary may in writing 
direct, without liability on the part of any such company 
or its officers for the breach of trust, misconduct, or mis- 
application or mismanagement of property by such trustee, 
guardian, or other fiduciary." (Ch. 115, Sec. 5, Laws of 
1895) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Oonrt? 
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Yes; no order is required. (See Sec. 5, Ch. 115, Laws 
of 1895, quoted above in answer to (a).) 

(c) Has an ezecator or an administrator authority to 
distribnte personal property withont an order of Oonrt 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; and the statutes do not fix any period during 
which distribution is prohibited, but see Sec. 5, Ch. 115, 
Laws of 1895, quoted above in answer to (a). 

(d) Do the Btatntes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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DISTRICT OF OOLUHBIA 

(References are to Code — Meyers Compilation — amended and 
annotated to and including March 4, 191 1) 

(a) Has a general gaardian authority to sell personal 
property without an order of Court? 
No; an order is required. The code provides: 

"It shall be the duty of the guardian to manage the estate 
for the best interests of the ward, and once in each year, 
or oftener if required, he shall settle an account of his 
trust, under oath. He shall account for all profit and in- 
crease of his ward's estate and the annual value thereof, 
and shall be allowed credit for taxes, repairs, improvements, 
expenses, and commissions not exceeding ten per centum 
of the principal of the personal estate and on the annual 
income of the estate, and shall not be answerable for any 
loss or decrease sustained without his fault; and the court 
shall determine the amounts to be annually expended in 
the maintenance and education of the infant, regard being 
had to his future condition and prospects in life; and the 
court, if it shall deem it advantageous to the ward, may allow 
the guardian to exceed the income of the estate and to make 
use of the principal and sell the same or part thereof, under 
its order, as hereinbefore provided in subchapter three of 
chapter one ; but no guardian shall sell any property of his 
ivard without an order of the court previously had there- 
■ /t>r."(Sec. 1135.) 

(h) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is reiiuired, except in oases where power 
of sale i.s given by will. The code provides: 

"In case any executor nr administrator shall not have 
money sufficient to discharge the just debts of and claims 
against the decedent, the probate court shall, on his appli- 
cation, made after the return of an inventory, direct a sale 
of the persona! property therein contained, or of such part 
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as the court may think proper, and in such manner and 
on such terms as the court may direct. » * • " (Sec, 
322.) 

"No executor or administrator shall sell any property of 
his decedent without an order of the probate court author- 
izing such sale; and any such sale made without a previous 
, order authorizing it shall be void and pass no title to the 
purchaser. If any executor or administrator shall sell, 
pledge, or dispose of any property without such previous 
order, his letters may he revoked and an administrator ap- 
pointed, whose duty it shall be immediately to recover pos- 
session of said property, and such removed executor or 
administrator may b^ proceeded against by attachment; but 
where there are two or more executors or administrators, 
and a sale, pledge, or disposition of property has been made 
without the consent of all, the revocation shall only extend 
to the person or persons so offending, and the remaining 
executors or administrators shall have power to discharge 
the duties of their office and institute proceedings for the 
recovery of the property and attachment as aforesaid." 
(Sec. 323-) 

"The preceding section shall not be construed to apply 
to any case where an executor shall be authorized by will 
of his testator to make sale of any property," (Sec. 324.) 

(c) Has an execntor or an administrator anthoiity to 
distribnte personal property withont an order of Oonrt 
and, if so, is distribntion of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fixed period. Tbe provisions of the 
code bearing on the question are: 

"Whenever it shall appear by the first or other account 
of an executor or administrator that all the claims against, 
or debts of, the decedent which have been- known by or 
notified to him have been discharged or allowed for in his 
account, it shall be his duty to deliver up and distribute the 
surplus or residue of the personal estate not disposed of by 
any will, as hereinafter directed : Provided, That his power 
and duty with respect to future assets shall not cease; and 
after such delivery he shall not be liable for any debts after- 
wards notified to him, provided he shall have advertised as 
hereinbefore directed, unless assets shall afterwards come 
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into his hands which shall be answerable for such debts." 
(Sec. 359.) 

"When the debts of an intestate, exhibited and proved 
or notified and not barred, shall have been discharged or 
settled, or allowed to be retained for as herein directed, 
the administrator shall proceed to make distribution of the 
surplus as follows:" (Sec. 373.) (Here follow provisipns 
defining the persons to whom distribution is to be made.) 

The foregoing provisions (Sections 359 and 373) are 
taken from the statutes of Maryland, where the courts 
have held that distribution may be made without the 
sanction of the court and that it makes no difference 
whether such distribution is made before or after the 
passing of an account. (See Donaldson's Executors v. 
Raborg, 28 Md,, 34, digested under Maryland.) 

(d) Does the code contain any provision with respect 
to the powers of one executor or administrator in ca.se 
there are two or more executors or administrators? 

Yes; see Sec. 323 quoted above in answer to (b). 
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(References are to General Statutes, 1906) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; DO order is required. On the contrary, one of 
the first duties imposed upon executors and adminis- 
trators by the statutes is to sell perishable property, and, 
if that he not sufficient for the payment of debts, the 
other personal estate. Tlie statutes provide: 

"Executors or administrators, whether it be necessary 
for the payment of debts or not, shall, as soon as convenient 
after they shall be qualified, sell at public sale, after ten 
days' advertisement, alt such goods of their testator or in- 
testate, sjiecific legacies excepted, as are liable to perish, 
be consumed or rendered worse by keeping, • * * " 
(Sec. 2412.) 

"If such perishable goods be not sufficient for the pay- 
ment of debts and expenses, the executors or administrators 
shall proceed to sell the other personal estate until the debts 
and legacies he all paid, having regard to the specific leg- 
acies. 

"If, bowever, any testator direct that his estate shall not 
be appraised or sold, the same shall be preserved in specie, 
and an inventory only made thereof and deposited, unless 
a sale be necessary for the payment of debts," (Sec. 2412, 
Subd. 3.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 
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Yes; no order is required and distribution is not for- 
bidden within any fixed period. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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{References are to the Code of Georgia, 1911) 

(a) Has a s^eneral g^uardian authority to sell personal 
property without an order of Court? 

No; an order is required. The code provides: 

"By order in term or vacation, of the judge of the Su- 
perior Court of the county of the guardian's appointment, 
any guardian may sell the whole or any part of the estate 
of their wards for reinvestment upon such terms and at 
such time and place as said judge may order." (Sec. 3064.) 

"All other sales of any portion of the property of the ward 
shall be made under the direction of the ordinary and under 
the same rules and restrictions as are prescribed for sales 
by administrators of estates." (Sec. 3066.) 

See also Sec. 4027 quoted below in answer to (b). 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No ; an order is required unless sale authorized by will. 
The code provisions as to sales of stocks are: 

"Whenever any administrator or guardian, or executor, 
unless authorized to sell by the provisions of the will which 
he is executing, shall desire to sell railroad or bank stock 
wherever found, and stocks of other incorporated com- 
panies, he must first apply to the ordinary of the county 
which has jurisdiction over him, for leave to sell su»^ 
stock, which shall be heard and determined after the usual 
citation for leave to sell is issued, as applications for sale 
of real estate. After such sale is owlered, the sale of such 
railroad and bank stock, and stocks of other incorporated 
companies, shall be conducted in the same manner as sales 
of real estate are conducted." (Sec. 4027.) 

"Every such sale shall be advertised in any newspaper 
or gazette having a general circulation in the county where 
the property to be sold is located, once a week for four 
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weeks after the leave granted and before the sale. It shall 
be had at public auction on the first Tuesday of the month, 
between the usual hours of sale, and at the place of public 
sales in the county having jurisdiction of the administration, 
unless by special order, in the discretion of the ordinary, 
a portion of the land is sold in another county where the 
land lies. But any executor, administrator, guardian, or 
other trustee who by law is managing any trust, estate, or 
fund, under the supervision of the ordinary or court of 
ordinary, may sell any city property situated in any city in ■ 
this state, if upon petition the ordinary shall, in the exer- 
cise of a sound discretion, deeming that it is for the best 
interest of cestui que trusts that said real estate be sold on 
the premises, shall, by order entered on the minutes, so 
direct: Provided, That such sales shall be advertised as 
provided by law. and one hour's public notice of the com- 
mencement of the same shall be given at the court house 
door on sale day." (Sec. 4028.) 

<c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required, and distribution is not for- 
bidden within any fixed period. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

Yes; the code provides: 

"If several executors are named in the will, one or more 
qualifying shall be entitled to execute all the trusts cunfided 
to all, unless specially prohibited by the will; if more 
than one qualifies, each is authorized to discharge the usual 
functions of an ^xecutor. but ail must join in executing 
special trusts, or in making contracts binding upon the 
estate, or in paying out funds belonging to the estate. Each 
executor is responsible for his own acts only, unless by his 
own act or gross negligence he has enabled or jiermitted 
his coexecutor to waste the estate," {Sec. 3S93.) 
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(References are to Revised Codes 1908) 

(a) Has a general guardian authority to sell personal 
property without an order of Oourt? 

No; an order is required and no such order continues 
in force more than one year. The provisions of the code 
bearing on the question are: 

"Every guardian appointed shall have the custody and 
care of the education of the minor, and the care and man- 
agement of his estate, until such minor arrives at the age 
of majority or marries, or until the guardian is legally dis- 
charged." (Sec. 5776.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must 
pay all just debts due from the ward, out of his personal 
estate and the income of his real estate, if sufficient; if . 
not, then out of his real estate, upon obtaining an order 
for the sale thereof, and disposing of the same in the man- 
ner provided in this title for the sale of real estate of 
decedents." (Sec. 5788.) 

"Every guardian must manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, as far as may be necessary, for the com- 
fortable and suitable maintenance, support and education 
of the ward and his family, if there be any; and if such 
income and profits be insufficient for that purpose the 
guardian may sell the real estate, upon obtaining an order 
of the court therefor, as provided, and must apply the pro- 
ceeds of such sale, as far as may be necessary, for the 
maintenance and support of the ward and his family, if 
there be any." {Sec. 5790.) 

"When the income of an estate under guardianship is 

insufficient to maintain the ward and his family, or to 

maintain and educate the ward when a minor, his guardian 

may sell his real or personal estate for that purpose upon 

. obtaining an order therefor." (Sec. 5797.) 

"All the proceedings under petitions of guardians for 
sales of property of their wards, giving notice and the 
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hearing of such petitions, granting or refusing the order of 
sale, directing the sale to be made at public or private 
sale, reselling the same property, return of sale and appli- 
cation for confinnation thereof, notice and hearing of such 
application, making orders, rejecting or confirming sales 
and reports of sales, ordering and making conveyances of 
property sold, accounting and the settlement of account, 
must be had and made as required by the provisions of 
this title concerning estates of decedents, unless otherwise 
specially provided in this chapter." (Sec, 5809.) 

"No order of sale granted in pursuance of this chapter 
continues in force more than one year after granting the 
same, without a sale being had." (Sec. 5810.) 

Although the language of Sections 5788 and 5790 seems 
to imply clearly that a guardian has power to sell per- 
sonalty without an order, the courts of California, from 
which state the sections of the statute above quoted ap- 
pear to have been adopted, hold that an order is neces- 
sary. (De La Montaguie v. Union Insurance Co., 42 Cal., 
290^ — ease digested under California; see also of Gentry 
V. Bearss, 118 N. W., X077, digested under Oklahoma, 
and Washabaugh vs. Hall, 4 S. D., 168, digested under 
South Dakota.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Oonrt? 

No; an order is required unless power of sale is given 
by a will, and even in that case the sale must be con- 
firmed before title passes. The code provides: 

"No sale of any property of an estate of a decedent is 
valid unless made under order of the prot»ate court, except 
as otherwise provided in this chapter. All sales must be 
reported under oath, and confirmed by the probate court, 
before the title of the property sold passes." {Sec. 5491.) 

The exception "as otherwise provided in this chap- 
ter" in the above section refers to Section 5528, that 
being the only section in that chapter providing for sales 
otherwise than by court order. The latter section pro- 
vides : 
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"When property is directed by the will to be sold, or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without order of the 
court, and at either public or private sale, and with or 
without notice, as the executor may determine ; but the 
executor must make return of such sales as in other cases; 
and if directions are given in the will as to the mode of 
selling, or the particular property to be sold, such direc- 
tions must be observed. In either case, no title passes 
unless the sale be confirmed by the court." {Sec 5528.) 

(c) Has an executor or an administrator aathority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The provisions of the code 
bearing on the question are: 

"If the whole of the debts have been paid by the first 
distribution, the court must direct the payment of legacies 
and the distribution of the estate among the heirs, legatees, 
or other persons entitled, as provided in the next chapter; 
but if there be debts remaining unpaid, or if, for other 
reasons, the estate be not in a proper condition to be closed, 
the court must give such extension of time as may be 
reasonable for a final settlement of the estate." (Sec 
5614-) 

"Upon the final settlement of the accounts of the executor 
or administrator, or at any subsequent time, upon the appli- 
cation of the executor or administrator, or of any heir, 
l^atee or devisee, the court must proceed to distribute the 
residue of the estate in the hands of the executor or ad^ 
ministrator, if any, among the persons who by law are 
entitled thereto. * * * A statement of any receipts 
and disbursements of the executor or administrator since 
the rendition of his Bnal accounts must be reported and 
filed at the time of making such distribution, and a settle- 
ment thereof, together with an estimate of the expenses of 
closing the estate, must be made by the court and included 
in the order or decree; or the court or judge may order 
notice of the settlement of such supplementary account, 
and refer the same as in other cases of the settlement of 
accounts," (Sec. 5626.) 

"In the order or decree the court must name the persons 
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and the proportions or parts to vyhkh each shall be en- 
titled, and such persons may demand, and sue for and re- 
cover their respective shares from the executor or adminis- 
trator, or any person having the same in possession. Such 
order or decree is conclusive as to the rights of heirs, 
legatees or devisees, subject only to be reversed, set aside, 
or modified on appeal." (Sec. 5637.) 

"Before any decree of distribution of an estate is made, 
the probate court must be satisfied, hy the oath of the 
executor or administrator, or otherwise, that all State, 
county and municipal taxes, legally levied upon personal 
property of the estate, have been fully paid." (Sec. 5630.) 

(d) Do the statutes contain any provuion with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administratora? 

Yen; tlie statutes provide: 

"When all the executors named are not appointed by 
the court, those appointed have the same authority to per- 
form all acts and discharge the trust, required by the will, 
as effectually for every purpose as if all were appointed 
and should act together ; where there are two executors 
or administrators, the act of one alone shall be effectual, 
if the other is absent from the State or laboring under any 
legal disability from serving, or if he has given his co- 
executor or coadministrator authority, in writing, to act 
for both; and where there are more than two executors 
or administrators the act of a majority is valid." (Sec. 
5346) 
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(References are to Hurd's Revised Statutes, 1905) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The statutes provide: 

"The guardian of a minor shall liave, under the direction 
of the court, the custody, nurture and tuition of his ward, 
and the care and management of his estate * • •" 
(Ch. 64, Sec. 4.) 

Although the provision of the statutes ahove quoted 
seems to imply tliat sales must be made under direction 
of the court, the courts hold that on sale without an order 
of the court good title passes. {Schmidt vs. McBean, 98 
111. App., 421; Schmidt v. Shaver, 196 111., 108.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes ; no order is required. The provisions of the stat- 
utes bearing on the question are: 

"When it is necessarj' for the proper administration 
of the estate, the executor or administrator shall, as soon 
as convenient, after making the inventory and appraise- 
ment, sell at pubhc sale all the personal property, goods 
and chattels of the decedent, when ordered to do so by the 
county court, (not reserved to the widow, or included in 
specific legacies and bequests, when the sale of such lega- 
cies and bequests is not necessary to pay debts), upon giv- 
ing three weeks' notice of the time and place of such sale, 
by at least four advertisements, set up in the most public 
places in the county where the sale is to be made, or by 
inserting an advertisement in some newspaper published in 
the county where the sale is to be made, at least four weeks 
successively, previous thereto. The sale may be upon a 
credit of not less than six nor more than twelve months 
time, by taking note with good security of the purchasers 
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at such sale. The sale may be for all cash, or part cash and 
part on time: Provided, that any part or all of such per- 
sonal property may, where so directed by the court, be 
sold at private sale." (Ch. 3, Sec. 90.) 

"If any testator directs that his estate shall not.be sold, 
the same shall be preserved in kind, and distributed ac- 
cordingly, unless such sale becomes absolutely necessary 
for the payment of the debts and charges against the estate 
of such testator," (Ch. 3, Sec. 91.) 

"If the sale of the personal property is not necessary for 
the payment of debts or legacies, or the proper distribution 
of the effects of the estate, the court may order that the 
property be preserved and distributed in kind." (Ch. 3, 
Sec. 92.) 

Although the above quoted provisions seem to imply 
that an order is necessan', the courts hold that an order 
18 not necessary to pass good title. In the case of Christy 
vs. Christy (1906), 125 lU. App., 442 (affirmed, 225 III, 
547; 80 N. E., 242), the Court says at page 443: 

"The trial judge by his rulings upon the propositions of 
law presented in behalf of the respective parties held 
* • • that the statute requiring an administrator to 
obtain an order of court before selling personalty at private 
sale is not mandatory. * • * We are of the opinion, 
however, that the law applicable to the facts presented is as 
held by the court. The legal title to the personal estate of 
his intestate was vested in the administrator {Neubrecht vs. 
Sanimeyer, 50 111., 74) and we see no reason why he had 
not the power to pass such title at private sale, if made in 
good faith, although without an order of court (Horner's 
Probate Law 484, Burnap vs. Dctinis, 3 Scam., 482) pro- 
vided that in making such sale he exercised such degree 
of care and diligence as a reasonably prudent person would 
have exercised under like circumstances. It is unquestion- 
ably true that, except in rare cases, it is proper and advis- 
able for an administrator before selling the personal prop- 
erty of his intestate, to obtain authority from the probate 
court so to do, thus protecting himself, where he has acted 
in good faith, from the charge of a lack of diligence in ob- 
taining a fair price therefor." 

(c) Has an executor or an adminutrator authority to 
distribute personal property without an order of Court, 
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and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes. No order is required and distribution within any 
fixed period is not forbidden. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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^References are to Burns* Annotated Statutes, 1908) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes ; no order is required. Tlie provisions of the stat- 
utes bearing- on the question are: 

"Every guardian so appointed shall have the custody 
and tuition of such minor, and the management of such 
minor's estate during minority, unless sooner removed or 
discharged from such trust: Provided, That the father of 
such minor (or if there be no father, the mother, if suit- 
able persons respectively) shall have the custody of the 
person and the control of the education of sucli minor." 
(Sec. 3065.) 

"It shall be the duty of every guardian of any minor: 

"First: • • • 

"Second: To manage the estate for the best interests of 
his ward. 

"Third: * * * 

"Fourth: • • • 

"Fifth : To pay all just debts due from such ward out of 
the estate in his hands, and collect all debts due such ward; 
and in case of doubtful debts, to compound the same; and 
to appear for and defend or cause to be defende<i, all suits 
against such ward, 

"Sixth: * • * *• (Sec. 3068.) 

"The proper court may, on application of a guardian, 
or of any other person (said guardian having notice 
thereof), order and decree any change to be made in the 
investment of the estate of any ward, that may, to such 
court, seem advantageous to such estate." (Sec. 3069.) 

In Matins v. Barnes, 27 Northeastern, 308, the Appel- 
late Court of Indiana in holding that one who, for an 
individual debt of a guardian, takes from him an assign- 
ment of notes, which he knows belong to the ward, ac- 
quires no title, and such facts constitute a good defense 
by the maker to an action on the notes, said: 
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"It may be conceded that a guardian has the right to 
sell, assign or pledge the notes of his ward, if it be done 
solely for the ward's benefit." 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required for sale of corporate stock un- 
less the same is disposed of by will, and the courts hold 
that a corporation before transferring stock for an ad- 
ministrator under an order of sale, sliould ascertain that 
the sale had been made in full compliance with the terms 
of the order. (Citizens Railway Co., et al. vs. Robbins, 
administrator, 128 Indiana, 449 — see extract below.) The 
statutes provide: 

"Whenever any portion of the estate of any person dying 
intestate shall consist of stock in a corporation or cor- 
porationR, and when any person shall die testate owning 
such stock but making no disposition thereof in his will, 
the same shall not be sold except under the direction of 
the proper court ; and in the distribution of the estate of 
the decedent among his heirs or legatees, such stock shall 
be distributed and transferred to them under the direction 
of the court." (Sec. 2796,) 

"In Citizens Railway Co., et al. vs. Robbins, adminis- 
trator of Catherwood, deceased, 128 Indiana, 449, decided 
in 1891, the Supreme Court of Indiana held that before 
a corjioration can safely permit a transfer upon its books 
of stock which belonged to a deceased person, and which 
it knows has been directed by order of Court to be sold 
by the administrator at private sale, it should ascertain 
whether or not such a sale has been made under the order, 
as vests title in the purcliaser. If it fails to do so it is 
liable to make good any loss occasioned by its permitting 
the transfer. In tliis case the administrator obtained an 
order authorizing the sale of the stock at private sale 
for the appraised value thereof, taking good and sufficient 
security for the payment of the purchase money. The 
administratrix sold the stock on a credit of ten years, 
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although she had no power to give a credit exceeding 
twelve months, and she took the individual note of the 
purchaser without security, although the order required 
that security be given. The purchaser presented the 
stock to the corporation for transfer, and before making 
the transfer the corporation examined the proceedings 
under which the order to sell was made and then made 
the transfer. The Court, in speaking of the action of the 
corporation said: 

"We do not think the company exercised that degree of 
diligence required by law when it stopped with the examina- 
tion of the order of sale. Before cancelling the stock held 
by the estate of Catherwood, it should have gone further 
and ascertained whether such a sale had been made under 
that order as vested title in Carlisle. It was its duty before 
cancelling the stock at the request of Carlisle (the pur- 
chaser) and issuing his stock in lieu thereof, to ascertain 
that he was the owner of the stock in his possession; and 
having failed to perform such duty we think it liable to 
make good any loss occasioned thereby. Before the com- 
pany could lawfully cancel the stock held by Catherwood's 
estate, it was bound to know, not only that an order of sale 
had been entered by the court, but that a sale had also been 
made pursuant to the terms of that order. (Nugent v. 
Laduke, 87 Ind,, 482; Weyer v. Second National Bank, 
21 1 supra; Ang & A. Corporations, loth edition, Sec. 582 ; 
Loring v. Salisbury Mills, 125 Mass., 138.) Petition for 
rehearing the above case overruled June nth, 1891, 128 
Ind., 461. 

(c) Has an executor or an administrator anthority to 
difltribnte personal property without an order of Court 
and, if 80, is distribntion of personal property forbidden 
within any fixed period? 

No; an order is required, except for payment of lega- 
cies. The statutes provide: 

(See Sec. 2796, quoted under (b) above.) 

"After the debts and legacies of an estate, and expenses 
of administration have been paid, and all assets of the 
estate duly accounted for, and all claims in favor of the 
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estate disposed of according to law, the executor or admin- 
istrator sliall pay into court the moneys, if any, remaining 
in his hands, or distribute the same under the order of the 
court to the persons entitled thereto, and be discharged from 
the further administration of the estate, and the estate' shall 
be by the court declared finally settled, and no final settle- 
ment shall be revoked or reopened after the close of the 
term at which the same shall have been made except as 
provided for in the next section." (Sec, 2924,) 

"The court, upon hearing of the proof, shall order the 
distribution by the clerk, executor or administrator, among 
the parties applying and proving their titles to their respec- 
tive shares in such surplus, and, if any surplus remains 
undistributed, it shall be paid into and retained in court 
until such persons as shall not have appeared and proved 
their interests in such surplus shall appear as aforesaid and 
make such proof, when further distribution shall be ordered 
by the court. If it shall appear to the court that any person 
claiming an interest in such surplus is an infant or of un- 
sound mind, and has no guardian, the court may appoint a 
guardian ad litem, to appear for such person and protect 
his interests in the distribution of such surplus." (Sec. 
2931) 

(d) Do the statutes contEun uiy provision with re- 
spect to the powers of one executor or administrator In 
case there axe. two or more executors or administrators? 

No. 



Digitized by Google 



IOWA 

(References are to the Code of 1897 and Supplement of 1907) 

(a) Haa a general guardian anthoritj to sell personal 
property without an order of Court? 

No; an order is required. The statutes provide: 

"Guardians of the property of minors must prosecute 
and defend for their wards, may employ counsel therefor, 
lease lands, loan money, and in all other respects manage 
their affairs, under proper orders of the court or a judge 
thereof." (Sec. 3200.) 

And the courts hold that the direction of the court must 
precede the act of the guardian in making investments 
and doing other acts for its ward. (Bates v. Dunham, 
58 Iowa, 308; Slusher v. Hammond, 94 Iowa, 512; Mc- 
Cutcheon v. Roush, 115 N. W., 903.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

It is doubtful whether they have such authority. The 
statutes provide: 

"The court, on the application of the executor or ad- 
ministrator, from time to time shall direct the sale of such 
portions of the personal effects as are of a perishable nature, 
or which from any cause would otherwise be likely to de- 
preciate in value, and also such portions as are necessary 
to pay off the debts and charges upon the estate." (Sec. 
3322.) 

In the case of Marshall County v. Hanna, 57 Iowa, 
372, 10 N. W., 745, the Court held that an administrator 
has power to dispose by assignment of the notes and due 
bills of the deceased and in the absence of proof to the 
contrary, it will be presumed that this power was right- 
fully exercised and that the assignee took them bona fide. 
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That was an action on notes assigned by the adminis- 
trator without an order of court, altliough the assignment 
has written on the foot thereof an approval by the clerk 
of the court. The defendant contended that the assign- 
ment was void. The Court makes no comment on the 
approval of the assignment by the clerk of the court but 
bases its decision on the general rule of law that an 
executor or administrator has an absolute power of dis- 
posal. On the other hand, in Estate of Fisher, 128 Iowa, 
626, where no sale of property was made, but the benefi- 
ciaries protested on that account, the Court said: 

"And if a sale of personal property be necessary therefor 
(to pay debts and legacies) it would be her (the executrix) 
duty, without doubt, to make timely application for an 
order authorizing such to take place." 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Tes; no order is required and the statutes do not fix 
any period during which distribution is prohibited. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to General Statutes, 1909) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required. The statutes provide: 

"Guardians of the property of minors must prosecute and 
defend for their wards. They must also in other respects 
manage their interests, under the direction of the court; 
they may thus lease their lands or loan their money during 
their minority, and may do all other acts which the court 
may deem for the benefit of the wards," (Sec. 3975.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The statutes provide: 

"The executor or administrator shall, within three months 
after the date of his bond, sell the whole of the personal 
property belonging to the estate, which is liable to the pay- 
ment of debts, and is assets in his hands to be administered, 
except the following: First. Such as may be set apart to 
the widow and children, as exempt from the payment of 
debts. Second. Such property as is specifically bequeathed 
shall not be sold until the residue of the personal estate has 
been sold, and is foimd by the executor or administrator to 
be insufficient for the payment of the debts of the estate. 
Third. The executor or administrator may defer the sale 
of the emblements or annual crops raised by labor, which 
were not severed from the land of deceased at the time of 
his death, beyond the three months herein prescribed for 
the sale of the assets, and the same may be sold before or 
after they are severed from the land, by the executor or 
administrator, with the approval of the probate court, and 
in the mode prescribed for the sale of other goods and chat- 
tels : Provided, That whenever the court shall find that 
the sale of such personal property or any part thereof is 
not necessary for the payment of debts, legacies or costs 
of administration, it may, in its discretion, order such prop- 
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erty not sold." (Sec. 3504 as amended by Ch. 188, Laws 
19". p. 319) 

(c) Has an executor or an administrator anthority to 
distribute persomd property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"If upon any settlement it appears that there is sufficient 
money to satisfy all the demands against an estate, the 
court shall order the payment of legacies and distribution 
of shares, as in the case of debts, except that specific lega- 
cies shall be first satisfied ; and when an order shall be made 
by the court upon an executor or administrator to pay over 
money to the widow, heirs, legatees or distributees of an 
estate and he fails to make such payment, the same pro- 
ceedings may be bad against him and his securities to com- 
pel such payment as are authorized in cases where an execu- 
tor or administrator fails, when ordered, to pay demands 
allowed against an estate." (Sec. 3602.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 



Digitized by Google 



(References are to Russell's Annotated Statutes, 1909) ' 

<a) Has a general guardian anthority to sell personal 

properly without an order of Court? 

Yes; no order is required. The statutes provide: 

"A guardian shall also have power to sell any of the 
personal estate of the ward. He may lease any real estate 
of the ward till the ward shall arrive at full age; but 
no such lease shall be made for a longer term than 
seven years. He may also renew any beneficial lease which 
the ward may hold as tenant for years, and keep the real 
estate in proper repair." (Sec. 4148.) 
See also See. 4169 quoted helow in answer to (b). 

(b) Has an executor or an administrau>r authority to 
sell personal property without an order of Court? 

No; an order is required, for sale by administrator, or 
executor without jiower of sale in will, of dividend-pay- 
ing stocks, bonds or other security whicli the decedent 
owned at his deatii. The statutes provide: 

"All persons or corporations holding stocks, bonds or 
other securities, in a fiduciary capacity for loan or invest- 
ment, shall have power to sell and transfer the same when- 
ever in the judgment of such fiduciary such sale will benefit 
the trust estate, and reinvest the proceeds as in Section 4706 
of this chapter authorized; but no administrator or executor 
shall sell any dividend-paying stocks, bonds or other secur- 
ity which the decedent owned at his death, until so ordered 
by a court of general equity jurisdiction in the connty where 
letters of administration was grantea or the will recorded ; 
and the court, or, in vacation, the judge thereof, may, upon 
the ex parte petition of said fiduciary, make said order 
whenever it is necessary to raise fimds to pay the debts of 
the decedent, or when sai<l court or judge may, in his dis- 
cretion, deem necessary for the protection of the estate or 
the interest of the beneficiary. A purchaser in good faith 
SO 
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for value from such fiduciary shall not be bound to look 
to the application of the proceeds of sale, nor shall a cor- 
poration in which stock held by a fiduciary is sold, as 
herein authorized, be liable for transferring such stock on 
its books upon the order of such fiduciary," (Sec. 4169.) 

In Trimble's Executrix v. Lebus (1893), 94 Ky., 304, 
22 S. W., 329, the court held that the above quoted sec- 
tion did not apply in a case where a will granted an 
executor power of sale, nor did it act to restrict the ex- 
ercise of such power. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order authorizing distribution is required, and 
the statutes provide: 

"A personal representative may distribute the estate of 
a decedent nine months after qualification." (Sec. 3890.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to the Revised Laws Wolff's Second Edition 
1904 and to Saunders Revised Civil Code 1909) 

(a) Has a general guardian aathority to sell personal 
proper^ withont an order of Court? 

Ko; an order is retjuired. Tbe provisions of the statutes 
bearing on the question are: 

"Tbe tutor shall have the care of the person of the minor, 
and shall represent him in all civil acts. 

"He shall administer his estate as a prudent administrator 
would do, and shall be responsible for all damages resulting 
from a bad administration. 

"He can not either personally, or by means of a third 
person, purchase, lease or hire the property of the minor, 
or accept the assignment of any right or claim against his 
ward." (Sec. 337C. C.) 

"Within a month after the closing of the inventory, tbe 
tutor must cause the movable effects of the minor to be sold, 
unless he be authorized by the ju<^e to preserve them in 
kind, in whole or in part, in consequence of the time ap- 
proaching for the emancipation of the minor, or for any 
other sufficient reason; in which case the tutor shall return 
to the minor the estimated value of those movables, which 
he can not restore in kind, or which he has suffered to de- 
teriorate through want of care." (Sec. 338 C. C.) 

"The immovables of the minor can not be alienated nor 
mortgaged, unless on the representation of the tutor, that 
it is for the interest of the minor that these objects or a 
part of them should be sold or mortgaged, a family meet- 
ing duly assembled shall declare that the sale or mortgage 
is of absolute necessity, or of evident advantage to the 
minor." (Sec. 339 C. C.) 

"In case the family meeting shall consider the sale or 
mortgage to be advantageous to the minor, it shall set forth 
the reasons of its determination, in order that the judge 
may decide whether he ought to cause it to be homologated 
or not, and shall also fix the terms of credit on which the 
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property shall be sold, and the other conditions of the sale, 
if the case requires it." (Sec. 340 C. C.) 

"The sale of the property of the mmor shall be authorised 
by the judge, and made at public auction, after having been 
duly advertised in the manner required for other judicial 
advertisements, during ten days for movables and thirty 
days for immovables." (Sec. 341 C. C.) 

"That administrators, executors, tutors and syndics, when 
necessary, may sell at private sale and at rates prevailing 
in open market, bonds and shares or certificates of stock; 
provided, an order to that effect be first obtained from the 
court having jurisdiction of the succession, person of the 
minor, or insolvency, proceedings ; provided, that in case of 
the sale of the minor's property, the order of the court can 
issue only upon the advice of the family meeting." (Sec. 
I, Act 21, 1890, p. 17— Wolff's R. L., p. 1788.) 

"That the production by the purchaser of an order of an 
administrator, executor, tutor or syndic to transfer said 
bonds and shares or certificates of stock, and of a certified 
copy of the order of court ordering said sale, shall be suffi- 
cient warrant for the transfer thereof." (Sec. 2, Act 21, 
1890, p. 17— Wolff's R. L.. p. 1789.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required. The provisions of the stat- 
utes bearing on the question are: 

See Act 21, 1890, p. 17, quoted above in answer to ques- 
tion (a). 

"The administrator can not sell the immovables of the 
succession committed to his charge until the term for de- 
liberating has expired ; and as to movables, if there be any 
liable to be wasted or expensive to keep, he can sell them 
on the special authorization of the judge, at public auction, 
after advertisement during the time and in the manner 
prescribed by law. 

"Nevertheless the judge can authorize the administrator 
to sell, in the same manner, movable effects which might be 
preserved, if it be necessary to dispose of the whole or part 
of them in order to pay debts, die payment of which is 
urgent." (Sec. 1051 C. C.) 

"In default of funds sufficient to discharge the debts and 
legacies of sums of money, the testamentary executor shall 
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cause himself to be authorized by the court to sell the 
movables, and if they are insufficient, the immovables to a 
sufficient amount to satisfy those debts and legacies." (Sec 
1668 C. C.) 

"Except in the cases provided for in the preceding article, 
he can not cause the immovables to be sold, unless he is au- 
thorized by the will to do so." (Sec. 1669 C. C.) 

"Things movable by the disposition of the law, are such 
as obligations and actions, the object of which is to recover 
money due or [on] movables, although these obligations are 
accompanied with a mortgage; obligations which have for 
their object a specific performance, and those which from 
their nature, resolve themselves into damages; shares or 
interests in banks or companies of commerce, or industry 
or other speculations, although such companies be possessed 
of immovables depending upon such enterprises. Such 
shares or interests are considered as movables with respect 
to every associate as long only as the society is in existence ; 
but as soon as the society is dissolved, the right, which each 
member has to the division of the immovables belonging to 
it, produces an immovable action. 

"In the class of things movable by the disposition of the 
law, are also considered perpetual rents and annuities, 
whether they be founded on a price in money or on the price 
or the condition of the alienation of an immovable," (Sec. 
474 C. C.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within a fixed period? 

No; an order is required. The provision of the stat- 
utes bearing on the question are: 

"All the rules relating to the acceptance, renunciation or 
partition of successions, the collation of goods and payment 
of debts, contained in this title, are applicable to testamen- 
tary as well as to intestate successions," (Sec. 976.) 

"After the sale of the effects of the succession thus made, 
the administrator shall render his account to the judge 
who has appointed him, whose duty it is to examine and 
correct or approve of the same ; but the administrator can 
not pay the debts or legacies, even when there are sufficient 
funds, without being autiiorized by the judge to that effect, 
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"If there be sufficient funds, the administrator shall pre- 
sent to the judge a statement of the payments to be made, 
in which he shall include the debts before any legacies; 
and if the funds in hand are not sufficient for the payment 
of the debts, he shall make a plan of the distribution to be 
made among the privileged and mortgage creditors, accord- 
ing to the order of the privileges and mortgages, and show- 
ing the dividend due to each." (Sec. 1063.) 

"The judge, on the demand of the administrator, shall 
order that the creditors and legatees of the succession be 
notihed to show cause, if any they have, within ten days, 
why they should not be paid conformably with the author- 
ization solicited by the administrator, or according to the 
tableau of distribution by him presented." (Sec. 1064.) 

"If, in ten days after this notice, there is no opposition 
on the part of creditors or legatees, the administrator shall 
proceed to the payment, in conformity with authorization 
by him obtained, or the tableau of distribution which he 
has presented, and which shall have been homologated. 

"Provided, that whenever it shall happen that some of 
the heirs or creditors shall refuse, or be unable, if minors 
unrepresented by tutors, to receipt for the amounts due 
them, the judge may order that the balance in the hands 
of the administrator, and for which he can procure no 
vouchers, shall be deposited in one of the incorporated 
banks, domiciled in the State, to the credit of the parties 
in interest, and a proper showing that such a deposit has 
been made shall entitle the administrator to his discharge." 
(Sec. 1065.) 

"If, on the contrary, there is any opposition to the pay- 
ment or the tableau of distribution, the judge shall decide 
thereon in a summary manner; but if his decision be ap- 
pealed from, the administrator can make no payment until 
final judgment be rendered thereon." (Sec. 1066.) 

In Succession of Robson, 19 La. Ann., 97, it is held that 
an administrator can pay the debts of the succession only 
upon the authorization of the court — the balance in his 
hands after paying the debts, must be paid over to the 
heirs or their legal representatives, by order of the court. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one execator or administrator, in 
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case there are two or more execntors or administrators? 

Yes; the statutes provide: 

"If there be several executors who have accepted, any 
one of them may act for them all, but they shall all be 
responsible mi solido for the property subject to the execu- 
torship, unless the testator has divided their functions, and 
each of them has confined himself to that which to him was 
allotted." (Sec. 1681 C. C.) 
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(References are to Revised Statutes 1903) 

(a) Has a general guardian authority to sell personal 
property without or order of Court? 

Yes; no order is required. The statutes provide: 

"The guardian shall manage the estate of his ward 
frugally and without waste ; apply the income and profits 
thereof, so far as are needed, for the comfortable and suit- 
able maintenance of the ward and his family, and if they 
are insufficient for that purpose, he may use the principal; 
and when an exigency occurs, the guardian may apply for a 
license to sell or mortgage the estate of his ward, and de- 
vote the proceeds to the purpose contemplated by his license ; 
before a license to mortgage the real estate of a ward is 
granted, notice shall be given as prescribed in section four 
of chapter seventy-three, relating to sales of real estate, 
and the guardian shall give bond to the judge, with sureties 
to his satisfaction, conditioned to truly apply and account 
for the proceeds of the mortgage according to the license; 
but no mortgage shall be made except for such amount, 
time and rate as the court shall detennine in its decree 
granting license; such mortgage and the indebtedness 
secured thereby shall bind only the estate of the ward." 
(Sec. 12, Ch. 69.) 

"He shall settle all accounts of his ward ; ^031 all his just 
debts out of his personal estate, so far as it will go without 
disposing of effects necessary for the use and comfort of 
the ward and his family, and in case of deficiency thereof, 
then out of the real estate; demand^ sue for and receive all 
his dues, compound for the same, and give discharges 
thereof, on such terms as the judge authorizes ; appear for 
and represent his ward in all legal proceedings, unless an- 
other is appointed for that purpose as guardian or next 
friend; and may insure any estate of his ward at the expense 
of the estate, and do all necessary acts relating to such in- 
surance." {Sec. 14, Ch. 69.) 

"On petition of the guardian or any party interested, 
the judge, with or without notice to other persons in- 
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terested, as he deems necessary, may authorize or require 
tlie guardian to sell or transfer any stock in the public 
funds, or other personal property held by him as guardian, 
or any pews or interest in pews, belonging to such estate, 
as goods and chattels, and to invest the proceeds of such 
sale, and also all other moneys in his hands, in real estate, 
or iR any other manner most for the interest of ail con-- 
cerned; and may make such further order, and give such 
directions, as the case requires, for managing, investing and 
disposing of the effects in the hands of the guardian, or 
for buying in any particular estate, remainder, reversion, 
mortgage or other incumbrance upon real estate belonging 
to the ward." (Sec. 19, Ch, 69.) 

The latter section is very similar to Section 35 of 
Chapter 145, Massachusetts Revised Laws, under which 
the Massachusetts Courts hold that this provision is 
merely for the protection of the Guardian, and that he 
has authority to sell and transfer personal property with- 
out obtaining the order therein provided for (Gardner v. 
Beacon Trust Company, 190 Massachusetts, 27). 

(b) Has im execntor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The statutes provide: 

"The judge, when he deems it necessary for the speedy 
payment of the debts of the deceased, or for the benefit of 
all parties interested, may order any of the goods and 
chattels, rights and credits, pews or interests in pews, not 
distributed, to be sold at public or private sale; and the 
executor or administrator shall account for the same as 
sold. Any personal estate or rights of action thus sold, may 
be assigned to the purchaser, and collected in the name of 
tiie executor or administrator, the purchaser giving him 
reasonable indemnity against costs, but reserving to debtors 
their rights of set-ofF; or the purchaser may sue therefor 
in his own name, subject to the same defense as if sued in 
the name of the executor or administrator. The legal 
rights of persons to whom specific legacies are bequeathed, 
are not affected by this section." (Sec. 51, Ch. 66.) 

"Every executor or administrator shall account for the 
personal property and effects named in the inventory at 
the appraised value, unless sold under license as provided 
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in the preceding section; but if loss accrues without his 
fault or negligence, he may be allowed the amount of such 
loss in his account of administration; and if any goods or 
effects not sold under license, allowed to the widow, -nor 
distributed to the heirs or devisees, are shown to be of 
greater value than they were appraised at, he shall account 
for the difference." (Sec. 52, Ch. 66.) 

In Libby v. Mayberry, 80 Me., 137, wherein it was 
held that an executor could make valid assignment of a 
mortgage without first obtaining an order or license from 
the court, the Court said: 

"The ruhng of the presiding justice (by whom action 
was tried without a jury) that no license from the judge 
of probate is necessary to enable an executor to assign a 
mortgage of real estate, held by the testator at the time 
of his decease, was correct. Such mortgages and the debts 
thereby secured are personal assets in the hands of execu- 
tors and administrators and may be sold or otherwise dis- 
posed of by them at any time before a foreclosure is com- 
pleted, the same as personal property pledged to the testa- 
tor so declared by statute, R. S. C. 90, Sec. 12, And a sale 
or assignment of such mortgages by an executor or ad- 
ministrator is valid without a license from the judge of 
probate. (Crooker v. Jewell, 31 Me., 313.)" 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if 80, is distribution of personal property forbidden 
witibin any fixed period? 

No; an order is required except for distribution of 
property specifically bequeathed. The statutes provide: 

"When on the settlement of any accoimt of an adminis- 
trator or executor, there appears to remain in his hands 
property not necessary for the payment of debts and ex- 
penses of administration, nor specifically bequeathed, the 
judge upon petition of any party interested, after public 
notice and such other notice as he may order, shall de- 
termine who are entitled to the estate and their respective 
shares therein under the will or according to law, and 
order the same to be distributed accordingly; and alienage 
shall be no bar to any person, who, in other respects, is 
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entitled to receive any part of such property. * • *" 
(Sec. 20, Ch. 67.) 

"When such surplus consists of any other property be- 
sides money, the judge may order a specific distribution of 
the same in proportion to the value thereof; and for this 
purpose he may appoint one or more appraisers to value 
and make such distribution under oath, and to make report 
thereof to him for his acceptance." (Sec. 21, Ch. 67.) 

(d) Do the statutes contain any provinioQ with respect 
to the powers of one executor or administrator in case 
there toe two or more executors or administrators? 

Yes; the statutes provide: 

"When two or more persons are named executor^ in any 
will, and are not released thereby from giving bonds, none 
shall act as such, or intermeddle, except those who give 
bonds as aforesaid; but a majority of those legally quali- 
fied, unless it is otherwise prescribed therein, may do all 
the acts in the execution of such trusts, which all could do, 
and all acts so done are as valid in law as if all had agreed 
thereto ; and a suit may be maintained against the executors, 
so acting, on their bonds, for the benefit of any person 
aggrieved by their acts, without joining the other parties 
to such bond." (Sec. 12, Ch. 66.) 
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(References are to Public General Laws of Maryland — Mary- 
land Code — 1904; amendments to and including 
1910 examined) 

(a) Has a general guardian authority to sell personal 
propN-ty without an order of Comt? 

No; an order is required. The statutes provide: 

"No gxiardian shall sell any property of his ward with- 
out an order of the Orphans' Court approving the bond 
of snch guardian being first had and obtained, and any sale 
or removal without an order of court previously had shall 
be void and no title shall pass thereby to the purchaser 
and his guardianship may be revoked and the same pro- 
ceedings' relative thereto shall be had as are prescribed 
herein in regard to sales made by administrators without 
such order." (Article 93, Sec. 173, p. 2011.) 

(b) Has an executor or an administrator authority to 
sell personal property without ui order of Court? 

No; an order is required, except in case an executor is 
authorized by the will to make s.^le of property without 
application to the Orphans' Court. The statutes pro- 
vide: 

"No executor or administrator shall sell any property 
of his decedent without an order of the Orphans' Court 
granting his letters being first had and obtained authorizing 
such sale; and any sale made without an order of court 
previously had as aforesaid shall be void and no title shall 
pass thereby to the purchaser : Promded, however, that all 
sales of leasehold property heretofore made by executors 
or administrators without a previous order of the Orphans' 
Court authorizing the same, but which have been duly re- 
ported to and finally ratified by said Orphans' Court, shall 
be valid to all effects and purposes as if such previous order 
had been obtained. (Article 93. Sec. 281, p. 2046, as 
amended by Chapter 537, Laws of 1906). * * • Noth- 
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ing contained in the three preceding sections shall be con- 
strued to apply to any cases where an executor shall be 
authorized by will of his testator to make sale of any 
property, without application to the Orphans' Court." (Ar- 
ticle 93, Sec. 284, p. 2047.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fixed period. The statutory provi- 
sions bearing on the question are: 

"Whenever it shall appear by the first or other account 
of an executor or administrator that all the claims against 
or debts of the decedent which have been known by or 
notified to him have been discharged or allowed for in his 
account, it shall be his duty to deliver up and distribute 
the surplus or residue as hereinafter directed: Provided, 
That his power and duty with respect to future assets shall 
not cease; and aftec such delivery he shall not be liable 
for any debt afterwards notified to him : Provided. He shall 
have advertised as hereinbefore directed, unless assets shall 
afterwards come into his hands which shall be answerable 
for such debts." (Article 93, Sec. 117, p. 1994.) 

"When all debts of an intestate exhibited and proved or 
notified and not barred shall have been discharged or set- 
tled, or allowed to be retained as herein directed, the admin- 
istrator shall proceed to make distribution of the surplus 
as follows:" (Here follow provisions defining persons to 
whom distribution is to be made.) (Article 93, Sec. 118, 
p. 1994.) 

In Donaldson's Executors v. Raborg, 28 Md., 34, the 
court holds that the duty is cast upon the administrator 
in the first instance after payment of debts to ascertain 
who the distributees and persons entitled to the estate 
are; and if he pays the right parties their proper shares 
he is protected, whether it be done under the sanction of 
the Orphans' Court or not, and it makes no difference 
whether such payment be made before or after the pass- 
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iQg of an account showing the balance for distribution. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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MASSACHUSETTS 

(References are to Revised Laws 1902 and Supplement 1906) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The statutes provide: 

"The Probate Court may, upon the application of a guar- 
dian or of any person interested in the estate of a ward, 
after notice to all other persons interested, authorize or 
require the guardian to sell and transfer any personal prop- 
erty held by him as guardian and to invest the proceeds 
thereof and all other money in his hands in such manner 
as may be most for the interest of all concerned. Said court 
may make such further order and give such directions as 
the case may require for the management, investment and 
disposition of the estate in the hands of the guardian." 
(Ch. 145, Sec. 35, p, 1313.) 

In the case of Gardner v. Beacon Trust Company, 190 
Mass., 27, the court holds that the stntutory provision 
aI)o^'e quoted is merely for the protection of the guardian 
and that he has authority to sell and transfer personal 
projterty without oI>taiiiinj? the license therein provided 
for. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fixed period. The courts recognize 
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that it' is common practice to make distribution without 
first obtaining a decree. See Pahner v. Whitney, 166 
Mass., 306, where the Court said : 

"It has been held tliat the only way in which an admin- 
istrator of an intestate estate can effectually protect himself 
against the claims of all possible distributees is by obtain- 
ing a decree of distribution, and distributing the estate in 
accordance therewith. Such a decree, obtained according 
to law after due notice, is a protection against all the world. 
Cathaway v. Bowles, 136 Mass., 54. But it is a common 
practice, when the distributees are known and their shares 
undisputed, to pay them what is due without a decree of 
distribution, and to credit the payments in the final ac- 
count. When such payments are made, and are credited 
in the account, and the distributees assent to the account, 
or have notice of it and make no objection to the allowance 
of it, or are heard upon the allowance of it, and their ob- 
jections are overruled, we see no reason why the account 
should not be allowed. If the distributees have actually 
received all they are entitled to, they ought not to be heard 
to complain that the formality of obtaining a decree of 
distribution has been omitted. An administrator distribut- 
ing the property without a decree of distribution incurs the 
risk that there may be distributees who are not bound by the 
allowance of his account; but if he is willing to take this 
risk, the distributees who have received all they are enti- 
tled to can not complain of the procedure." 

And in Browne v. Doolittle, 151 Mass., 595, the Court 
said: 

"Although a distributee can not maintain an action as 
such until there has been a decree (Cathaway v. Bowles, 136 
Mass., 54), the statute contemplates that an administrator 
may voluntarily make payments in advance at his own risk, 
and provides that the court may require a distributee to give 
security to indemnify him .against the risk. (Pub. Sts. 
C. 136, Sec. 20,)" 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator, in 
case there are two or more executors or administrators? 

No. 
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mOHIOAN 

(References are to Compiled Laws of 1897) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The statutes provide: 

"Every guardian appointed as aforesaid shall have the 
care and management of the estate of the minor, and when 
the probate judge shall have made an order giving such 
guardian the custody and care of the person of such minor, 
such guardian shall continue to. have the custody and care 
of the person and education of the minor, until such minor 
shall arrive at the age of twenty-one years, or until the 
guardian shall be discharged according to law." (Sec. 8703.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, shall 
pay all just debts due from the ward and all expenses in- 
curred by any county, in the care, support or maintenance 
of such ward, upon the approval of the judge of probate, 
out of his personal estate, and the income of his real estate, 
if sufficient, and if not, then out of his real estate, upon 
obtaining license for the sale thereof, and disposing of the 
same in the manner provided by law."' (Sec. 8717.) 

"Every guardian shall manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, as far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward, 
and his family, if there be any; and if such income and 
profits shall be insufficient for that purpose, the guardian 
may sell the real estate, upon obtaining a license therefor 
as provided by law, and shall apply the proceeds of such 
sale, so far as may be necessary, for the maintenance and 
support of the ward, and his family, if there be any." (Sec. 
8719.) 

"Upon the taking of any inventory, required by this chap- 
ter, the estate and effects comprised therein shall be ap- 
praised by two or more suitable persons, to be appointed 
and sworn in like manner as is required with respect to 
the inventory of the estate of a deceased testator or in 
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testate: Provided, That no such appraisal need be had if 
such estate shall consist entirely of money ; and every guar- 
dian shall account for and dispose of the personal estate 
of the ward, in like manner as is directed with respect to 
executors and administrators." (Sec. 8721,) 

"The judges of probate in their respective counties, on 
the application of a guardian, or of any person interested 
in the estate of any ward, after such notice to all persons 
interested therein as the judge of probate shall direct, may 
authorize or require the guardian to sell and transfer any 
stock in public funds, or in any bank or other corporation, 
or any other personal estate or effects held by him as guar- 
dian, and to invest the proceeds of such sale, and also any 
other moneys in his hands, in real estate, or in any other 
manner that shall be most for the interest of all concerned 
therein; and the said probate court may make such further 
orders, and give such directions, as the case may require, 
for managing, investing and disposing of the estate and 
effects in the hands of the guardian." (Sec, 8722.) 

Section 8722 is almost identical with Section 35, Chap- 
ter 145 of the Laws of Massachusetts (from which the 
Probate system of Michigan seems to have been adopted 
— Campau v. Gillett, 1 Mich., 416), under which the 
Massachusetts Court held, in Gardner v. Beacon Trust 
Company, 190 Mass., 27, that a guardian has authority 
to sell and transfer personal property without obtaining 
the order therein provided for. 

(b) Has an executor or an administrator authority 
to sell pergonal property without an order of Court? 

Yes; no order is required. Although the statutes pro- 
vide that the court may order the personal estate to be 
sold when necessary for the purpose of paying debts, 
etc., the courts hold that such an order is not necessary. 
The statutes in this respect provide: 

"The probate court on the application of the executor or 
administrator, may, at any time, order the personal estate 
to be sold at private sale or at public auction, when it shall 
appear to be necessary for the purpose of paying debts, 
or legacies, or expenses of administration, or for the preser- 
vation of the property, or when it shall be requested by all 
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the heirs residing in this state; or the court may order such 
personal estate to be sold, either at private sale or public 
auction, as the executor or administrator may find most 
beneficial. If the order be to sell at auction, the probate 
court shall direct the mode of giving notice of the time 
and place of sale." (Sec. 9431-) 

In the case of Gustin v. Union School District of Bay 
City, 94 Mieh., 502, an administratrix assigned to the 
plaintiff a lease made to her decedent containing an 
option to purchase. The plaintiff availed himself of this 
option and tendered tlie purcliase money to the defend- 
ant, demanding a deed. Defendant refused and plaintiff 
brought this action for specific performance. Defendant 
contended that the administratrix had no right to assign 
the lease without an order of tlie court. Tlie court held 
that the administratrix had such right, as the lease was 
personal property, although it contained an option for 
the purchase of real estate. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fixed period. Although the statutes 
provide that the probate court shall, by a decree for 
that purpose, assign the residue of the estate to persons 
entitled thereto, the courts hold that a formal order of 
distribution is not necessary. The statutes provide: 

"After the payment of the debts, funeral charges and 
expenses of administration, and after the allowances made 
for the expense of the maintenance of the family of the 
deceased and for the support of the children under seven 
years of age, and after the assignment to the widow of her 
share in the personal estate, or when sufficient effects shall 
be reserved in the hands of the executor or administrator 
for the above purposes, tke probate court shall, by a decree 
for that purpose, assign the residue of the estate, if any, 
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to such persons as are by law entitled to the same, subject, 
however, to the widow's right of dower, if there be a widow 
of the deceased entitled to dower, and her dower shall not 
have been assigned and set off to her." (Sec. 9443.) 

In the case of Brown v. Forsche, 43 Mich., 492, the 
Court holds that when commissioners have made their re- 
port upon claims against an estate and the administrator 
has paid all that was allowed and the time has ex- 
pired for presenting more, except upon special applica- 
tion to the probate court, or cause shown, it is the duty 
of the administrator to turn over the property to the 
heirs and distributees and he may do so without waiting 
for an order of the probate court requiring him to do 
so. The Court says: 

"formal proceedings for the settlement of an estate are never 
necessary if all parties concerned can agree to dispense with 
it. This is often done and the expense of administration 
thereby avoided. Needham v. Gillett, 39 Mich., 574; Bab- 
bitt V. Bowen, 32 Vermont, 437 ; Hibbard v. Kent, 15 N. H., 
516; Carter v. Owens, 41 Ala., 217. Family arrangements 
for this purpose, it is said, are favorites of the law and 
when fairly made are never allowed to be disturbed by 
the parties, or by any others for them. Walworth v. Abel, 
52 Penn, St., 370." 

See also Willard v. Van Leenwen, 56 Mich., 15. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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MINNESOTA 

(References are to Revised Laws of 1905; Amendments to and 
including 1909 examined) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The statutes provide: 

"Every guardian shall manage the estate of his ward 
economically, applying the income and profits thereof, so far 
as may be necessary, to the suitable maintenance and sup- 
port of the ward and his family, if he have one; and, if 
such income and profits be insufficient for that purpose, 
the guardian, under license from the court, may sell real 
estate therefor." (Ch. 74, Sec. 3839.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or other person, shall pay all 
just debts due from his ward out of the personal property, 
if sufficient. If not. then the balance shall be paid from the 
proceeds of his real estate sold under license from the court." 
(Ch. 74, Sec, 3841.) 

In tlie ease of Humphrey v. Buisson, 19 Minn., 182, 
tiie court holds that tlie common law prevails in Minne- 
sota and a guardian without an order of court lias tlie 
right to sell the personal proi)erty of his ward and if 
the sale is bona fide good title passes. — To same effect see 
Pardoe v. Merrltt, 75 Minn., 12. 

(b) Has an executor or an administrator authority 
to sell personal property without an order of Court? 

Yes; no order is required. T!ie -statutes contain no re- 
striction on the common law power of executors and 
administrators. 

(c) Has an executor or an administrator authority 
to distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Ves; no order is retiuired and distrihiition is not pro- 
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hibited within any fixed period. The statutory provisions 
bearing on the question are: 

"At the time of granting letters testamentary or of ad- 
ministration, the court shall make an order allowing the 
executor or administrator reasonable time, not exceeding 
eighteen months, for the settlement of the estate. But for 
good cause shown by the executor or administrator, such 
time may be extended, not exceeding one year at a time." 
(Sec. 3740.) 

"In case there are sui!icient assets in the hands of the 
executor or administrator for that purpose, he shall pro- 
ceed to pay all the debts and legacies of the deceased in 
full." (Sec. 3744-) 

"When the estate is fully administered, the representa- 
tive shall apply to the court to fix a time and place for ad- 
justing and allowing his linal account, and to assign the 
residue of the estate to the persons entitled thereto. The 
final account shall be filed with the petition." (Sec. 3788.) 

"On hearing such petition, the court may examine the 
representative on oath, and hear all proper testimony offered 
touching the account or relating to the distribution of the 
estate. If the account is found correct, it shall be settled 
and allowed; if incorrect, it shall be corrected under the 
direction of the court, and then settled and allowed. Upon 
such settlement the court shall determine who are entitled 
to the residue of the estate, and shall then or thereafter' 
make its decree assigning suck residue to the persons en-< 
titled thereto by law." (Sec. 3790.) 

"In such decree the court shall name the distributees and 
describe the proportion or part to which each is entitled 
• • • " (Sec. 3791.) 

In Kraus v. Kraua, 81 Minn., 484, it is held that when 
an administrator has in his hands funds belonging to the 
estate, he may pay them over to the party entitled thereto, 
" as heir at law, without an order of the probate court. See 
also Granger v. Harriman, 89 Minn., 303. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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MISSISSIPPI 

(References are to Code of 1906) 

(a) Has a generid guardian authority to seU personal 
property without an order of Court? 

Yes ; DO order is required. Although provision is made 
whereby a guardian may obtain an order, it has been 
held that such provisions are not intended to restrict 
the common law power. The sections of the code bear- 
ing on the question provide: 

"The chancery court or chancellor in vacation, may, at 
discretion, settle tlie sum to be expemled in the maintenance 
and education of a ward, having regard to his or her station, 
future prospects and destination; and may allow expendi- 
tures in excess of the income of the estate, and, if necessary, 
may order sale of so much of the personal estate as may be 
necessary to meet such expenditures. And if the personal 
estate and the rents and profits of the real estate be not suffi- 
cient for the maintenance and education of the ward, the 
court may, on investigation, decree the sale of such part of 
the real estate of the ward as may be necessary for the pur- 
pose; but if it be more advantageous to the ward, the court 
may order the sale of real estate in preference to the sale of 
personal property ; but no guardian shall make any expendi- 
ture in excess of his ward's income for the ward's support 
and education without a previous order of the court or 
chancellor authorizing the same." (Sec. 2413.) 

"The court, or chancellor in vacation, may order a sale 
of personal property of a ward, whenever the interest of the 
ward will be promoted thereby, and the sale shall be made 
as directed by the court or chancellor." (Sec. 2417.) 

"A guardian may be authorized by the court or chancellor 
to expend money of the ward in buildings and other im- 
provements on the land of the ward, where the court or 
chancellor is satisfied that the interest of the ward will be 
promoted thereby; and where, in the opinion of the court 
or chancellor, it is to the interest of the ward to convert 
any of his property, real or personal, into money for the 
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purpose of changing the character of investment, the court 
may, as in other cases, order it to be done, and how the 
money shall be invested." {Sec. 2419.) 

In the case of Marlay v. Equitable Life Assurance 
Society, 152 U. S. 499, where the Court held that a guard- 
ian might compromise a claim on a life insurance policy 
without an order of the court, the Court said, in referring 
to Sec. 2417 above quoted and Sec. 2421 relating to the 
compromise of claims: 

"But the statutes relied on so far as they relate to guard- 
ians would seem to be permissive, and not restrictive, and 
only to provide a mode by which the guardian may obtain 
in advance a Judicial approval of such a sale or compromise 
and thereby in the absence of fraud establish that it is for 
the interest of the ward, instead of leaving that fact open 
to dispute at a future day." 

(b) Has an executor or an adminiBtrator authority to 
sell personal property without an order of Court? 

No; an order is required except where the sale ia 
necessary for tlie payment of debts and expenses and is 
made for cash and for at least the appraised value of the 
property sold. The statutes provide: 

"If it be necessary to sell personal property for the pay- 
ment of debts, or in case there are no debts and it is to the 
best interest of all parties concerned, the executor or ad- 
ministrator shall file a petition for an order of sale in which 
the reasons for the same shall be made known ; and in case 
there are no debts, five days' notice to the parties in interest, 
who have not joined in said petition of the time and place 
of hearing said petition shall be given, or publication made, 
as provided by law, for non-resident or unknown defendants 
in chancery. And if the court or chancellor in vacation be 
satisfied that a sale is necessary or proper, an order may 
be made for the sale of part or the whole of the personal 
estate; and if a part be ordered sold, the court or chancellor 
in vacation in selecting such part shall have in view the best 
interest of the creditors and distributees; and the executor 
or administrator shall advertise in three or more public 
places in the county ten days before the sale, and shall sell 
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the property designated in the order at public sale, to the 
highest bidder, either for cash or credit, as the order of 
sale may direct; but the executor or administrator shall 
not become the purchaser of any property which he may 
sell, either directly or indirectly, nor shall any executor or 
administrator take the estate or any part thereof at the 
appraised value." (Sec. 2059.) 

"The court, or the chancellor in vacation, may authorize 
the executor or administrator to sell personal property at a 
private sale." (Sec. 2061.) 

"The executor or administrator, without an order there- 
for, may sell for cash, either at public or private sale, per- 
ishable goods or chattels or live stock of the decedent, 
whether it be necessary for the payment of debts and ex- 
penses of administration or not; and he may likewise sell 
any personal property of the decedent necessary for the 
payment of the debts and expenses; but he shall realize 
therefor at least the appraised value of such property." 
(Sec. 2063.) 

In the case of Baines v. Magee, et at, 1 S. & M. 208 
(1843), the Court holds that a sale by an administrator, 
unless for the purpose of paying debts or to enable him 
to make distribution, is absolutely void. See also Bland 
et war. V. Muncaster, 24 Miss., 62, 65. 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"When personal property of a deceased person can not 
be equally divided in kind, the court may, on petition, de- 
cree a sale of such property and order a distribution of 
the proceeds ; and such sale may be for cash or on credit, 
as the court may direct. All parties interested as dis- 
tributees or legatees shall be cited by summons, or by pub- 
hcation, but if the value of the property do not exceed five 
hundred dollars, notice to the distributees or legatees shall 
not be necessary." (Sec. 2078.) 

"When the estate has been administered by payment of 
the debts and the collection of the assets, it shall be the duty 
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of the executor or administrator, unless the court or chan- 
cellor, on cause shown, shall otherwise order, to make and 
file a final settlement of the administration, by making out 
and presenting to the court, under oath, his final account, 
which shall contain a distinct statement of all the balances 
of the annual accounts, either as debits or credits, and also 
all other charges and disbursements supported by legal 
vouchers, and amounts received and not contained in any 
previous annual account, and a statement of the kind and, 
condition of all assets in his hands." (Sec. 2124.) 

"If process be returned executed, or publication have been 
made, the court shall examine the final account so presented 
and filed, hear the evidence in support of it, and the objec- 
tions and evidence against it. If the court shall be satisfied 
that the account is correct and supported by legal vouchers, 
it shall make a final decree of approval and allowance, 
and shaii, at the same time, order the executor or adminis- 
trator to make distribution of the property in his hands. 
In proceedings for a final settlement, the court may allow 
any party interested to surcharge and falsify any annual or 
partial settlement of the executor or administrator." (Sec. 
2127.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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MISSOURI 

(References are to Revised Statutes, 1909) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required. The statutes provide: 

" * ♦ * the curator shail have the care and man- 
agement of the estate of the minor subject to the superin- 
tending control of the court, and the guardian of the person 
and estate of the minor shall have ail the powers and per- 
form all the duties both of the guardian of a person and a 
curator." (Sec. 422.) 

"When it shall appear that it would be for the benefit 
of the ward that his real estate, or any part thereof, be 
sold or leased, or his personal property, or any part thereof, 
be sold, and that the proceeds be put on interest or invested 
in United States or state bonds, or in any other real estate, 
or in any other personal property, or in the preservation of 
the estate of the minor, the probate court may authorize 
and order such sate, leasing or investment." (Sec. 436,) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No ; an order is required, except for public sales to 
pay debts and legacies. The statutory provisions bear- 
ing on the question are: 

"Every executor or administrator, after the appraisement, 
shall sell at public sale all goods and chattels of the de- 
ceased that are liable to perish, be consumed or rendered 
worse by the keeping, giving such credit as he may think 
best, not exceeding one year, and taking bonds or notes, 
with good security, of the purchaser." (Sec, 121,) 

"If the perishable goods be not sufficient to pay the debts, 
the executor or administrator shall, in the same manner, 
sell other personal estate until the debts and legacies be all 
paid ; but specific legacies shall not be sold in any case, unless 
it become necessary for the payment of debts," (Sec. 122.) 
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"Notice shall be given of the time and place of sale not 
less than ten days nor more than three weeks, in some news- 
paper in this state, or by hand-bills put up in eight public 
places in the county where the sale is made." (Sec, 123.) 

"If any testator directs his estate not to be sold, the same 
shall be reserved, unless such sale be necessary for the pay- 
ment of debts," (Sec. 124.) 

"When there are no known heirs or legal representatives, 
the administrator shall sell all the personal estate of the de- 
ceased within one year after administration is granted." 
(Sec. 125.) 

"If any executor or administrator apply to the court, or 
to the judge thereof in vacation, for permission to sell the 
personal estate of the deceased, or any part thereof, at 
private sale, for reinvestment or other purposes, and the 
court, or the judge thereof in vacation, be satisfied that 
such sale would not be prejudicial to the persons interested 
in the estate, the court, or the judge thereof in vacation, 
may order such sale and prescribe the terms thereof." (Sec. 
126.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The .statutes provide: 

"At the time of such settlement, the court may in its dis- 
cretion order the executor or administrator to sell at public 
auction all notes, accounts and choses in action remaining 
in his hands, upon such terms as it may direct, and report 
the proceeds of such sale to the court at its next regular 
term, and said settlement shall be continued to such term, 
or the court where there are no creditors of the estate may 
order the same to be turned over to the heirs and legal rep- 
resentatives of the deceased, who shall have the right to 
sue for and recover thereon in any court of competent 
jurisdiction." (Sec. 241.) 

"If upon any settlement it appear that there is sufficient 
money to satisfy all the demands against an estate the 
court shall order the payment of legacies and distribution 
of shares as in the case of debts, except that the specific 
legacies shall be first satisfied." fSec. 246.) 

"If personal property descend, and an equal division 
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thereof can not be made in kind, the court may order the 
sale of the personal property, prescribing the time, place, 
manner and terms of sale, and cause the money to be dis- 
tributed according to the rights of those entitled to distribu- 
tion." (Sec, 247,) 

"If such property may be divided in kind, the court shall 
order a partition thereof among the parties entitled; and 
for that purpose, the court shall appoint three commis- 
sioners, disinterested and of no kin to the parties, whose 
duty it shall be, after first making affidavit that they will 
honestly and impartially discharge the trust reposed in 
them, to make partition as equal in kind as the value and 
numbers of the articles of property will admit, and report 
their proceedings to the court at the next term thereof which 
report shall be approved by the court unless sufficient ob- 
jections are urged for its rejection; and if rejected, the 
court shall appoint other commissioners as often as may 
be necessary, until a report shall be made that will meet 
the approval of the court ; and all such subsequent commis- 
sioners shall make affidavit and proceed, in all respects, as 
provided by law." (Sec. 248.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to Revised Codes 1907) 

(a) Has a general gnso-dian authority to sell personal 
properly without an order of Oonrt? 

No; an order is required and no such order continues 
in force more than one year. The provisions of the code 
bearing on the question are: 

"A guardian appointed by a court has power over the 
person and property of the ward, unless otherwise ordered." 
(Sec. 3784.) 

"A guardian of the property must keep safely the prop- 
erty of his ward. He must not permit any unnecessary 
waste or destruction of the real property, nor make any 
sale of such property without the order of the district 
court, but must, so far as it is in his power, maintain the 
same with its buildings and appurtenances, out of the in- 
come or other property of the >vard, and deliver it to the 
ward at the close of his guardianship, in as good condition 
as he received it." (Sec. 3786.) 

"In the management and disposition of the person or 
property committed to him, a guardian may be regulated 
and controlled by the court." (Sec. 3788.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must 
pay all just debts due from the ward, out of his personal 
estate, and the income of his real estate, if sufficient; if 
not, then out of his real estate, upon obtaining an order 
for the sale thereof, and disposing of the same in the man- 
ner provided in this title for the sale of real estate of de- 
cedents." (Sec. 7769.) 

"Every guardian must manage the estate of his ward 
frugally and without waste, and apply the income and pro- 
fits thereof, as far as may be necessary, for the comfort- 
able and suitable maintenance of the ward and his family, 
if there be any; and if such income and profits be insuf- 
ficient for that purpose, the guardian may sell the real 
estate upon obtaining an order of the court or judge there- 
for, as provided, and must apply the proceeds of such sale, 
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as far as may be necessary, for the maintenance and sup- 
port of the ward and his family, if there be any." (Sec. 
777I-) 

"When the income of an estate under guardianship is 
insufficient to maintain the ward and his family, or to main- 
tain and educate the ward, when a minor, his guardian 
may sell his real or personal estate for that purpose, upon 
obtaining an order therefor," (Sec, 7780,) 

"No order of sale, granted in pursuance of this article, 
(relates to sale of property and disposition of proceeds) 
continues in force more than one year after granting the 
same, without a sale being had." (Sec. 7793.) 

Although the language of Sections 3786 and 7769 seems 
to imply clearly that a guardian has power to sell per- 
sonalty without an order, the courts of California, from 
whicli state tlie sections of the statute above quoted ap- 
pear to have been adopted, hold that an order is neces- 
sary. (De La Montiignie v. Union Insurance Co., 42 Cal., 
290, digested under California; see also Gentry v. Bearss, 
118 N. W., 1077, digested under Oklahoma and Washa- 
baugh v. Hall, 4 S. D., 168, digested under South Dakota.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Gourt? 

No; an order is required unless power of sale is given 
by a will, and even in that case the sale must be confirmed 
before title passes. The code provides: 

"No sale of any property of an estate of a decedent 
is valid unless made under order of the district court or 
a judge thereof, except as otherwise provided in this chap- 
ter. .'\ll sales must be made under oatli reported to and 
confirmed by the court or judge before the title to the 
property sold passes." (Sec. 7548.) 

The exception "as otherwise provided in this chap- 
ter" in the above section refers to Section 7584, that be- 
ing the only section in that chapter providing for sales 
otherwise than by court order. The latter section pro- 
vides: 

"When property is directed by the will to be sold, pr 
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authority is given in the will to sell property, the executor 
may sell any property of the estate without order of the 
court or judge, and at either public or private sale, and 
with or without notice, as the executor may determine; 
but. the executor must make return of such sales, as in 
other cases; and if directions are given in the will as to 
the mode of selling, or the particular property to be sold, 
such directions must be observed. In either case no title 
passes unless the sale be confirmed by the court or judge." 
(Sec. 7584.) 

(c) Has sai executor or an administrator autliority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No ; an order is required. The code provisions bearing 
on the question are: 

"If the whole of the debts have been paid by the first 
distribution the court or judge must direct the payment of 
legacies and the distribution of the estate among the heirs, 
legatees, or other persons entitled, as provided in the next 
chapter; but if there be debts remainit^ unpaid, or if, for 
other reasons, the estate be not in a proper condition to 
be closed, the court or judge must give such extension of 
time as may be reasonable, for the final settlement of the 
"estate." (Sec. 7661.) 

"Upon the final settlement of the accounts of the execu- 
tor or administrator, or at any subsequent time, upon the 
application of the executor or administrator, or of any 
heir, legatee, or devisee, tke court or judge, must proceed 
to distribute the residue of the estate in the hands of the 
executor or administrator, if any, among the persons who 
by law are entitled thereto ; * * * A statement of any 
receipts and disbursements of the executor or administrator, 
since the rendition of his final accounts, must be reported 
and filed at the time of making such distribution; and a 
settlement thereof, together with an estimate of the ex- 
penses of closing the estate, must be made by the court 
or judge, and included in the order; or the court or judge 
may order notice of the settlement of such supplementary 
account, and refer the same as in other cases of the settle- 
ment of accounts." (Sec. 7673.) 

"In the order the court or judge must name the persons 
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and the proportions or parts to which each shall be en- 
titled, and such persons may demand, sue for and recover 
their respective shares from the executor or administrator, 
or any person having the same in possession. Such order 
is conclusive as to the rights of heirs, legatees or devisees, 
subject only to be reversed, set aside, or modified on ap- 
peal." (Sec. 7674.) 

"Before any order of distribution of an estate is made, 
the court or judge must be satisfied, by the oath of the 
executor or administrator, or otherwise, that all the state, 
county, and municipal taxes, legally levied upon personal 
property of the estate, have been fully paid." (Sec. 7677.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

Yes; the statutes provide: 

"When all the executors named are not appointed by 
the court or judge those appointed have the same authority 
to perform all acts and discharge the trust, required by the 
will, as effectually for every purpose as if all were ap- 
pointed and should act together ; where there are two execu- 
tors or administrators the act of one alone shall be effectual, 
if the other is absent from the state or laboring under any 
legal disability from serving, or if he has given his co- 
executor, or coadministrator authority in writing to act 
for both ; and where there are more than two executors or 
administrators the act of a majority is valid." (Sec. 7427.I 
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(References are to Cobbey's Compiled Statutes of 1907) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No J an order is required. The statutory provisions 
bearing upon the question are as follows: 

"Every guardian appointed as aforesaid shall have the 
care and management of the estate of the minor, and shall 
continue in office until such minor shall arrive at the age of 
twenty-one if a male, or eighteen years if a female, or until 
the guardian shall be discharged according to law." (Sec. 

5378.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or for any other person, 
shall pay ail just debts due from the ward out of his 
personal estate and the income of his real estate, if suffi- 
cient; or if not, then out of his real estate, upon obtaining 
license for the sale thereof, and disposing of the same in 
the manner provided by law." (Sec. 5392.) 

"Every guardian shall manage the estate of his ward 
frugally and without waste, and apply the income and 
profit thereof, as far as may be necessary, for the comfort- 
able and suitable maintenance and support of the ward 
and his family, if there be any, and if such income and 
profits shall be insuflicient for that purpose, the guardian 
may sell the real estate, upon obtaining a license therefor, 
as provided by law, and shall apply the proceeds of such 
sale, as far as may be necessary, for the maintenance and 
support of the ward and his family, if there be any." (Sec. 
5394)- 

"The courts of probate in their respective counties, on 
the application of a guardian, or of any person interested in 
the estate of any ward, after such notice to all persons in- 
terested therein as the court shall direct, may authorize or 
require the guardian to sell and transfer any stock in public 
funds, or in any bank or corporation, or any other personal 
estate or effects held by him as guardian, and to invest 
the proceeds of such sale, and also any other moneys in his 
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hantls in teal estate, or in any otlier manner that shall 
be most for the interest of all concerned therein, and the 
said court may make snch further orders and give such 
directions as the case may require for managing, investing 
and disposing of the estate and effects in the hands of the 
guardian." (Sec. 5397.) 

Although by Section 5892 tlie guardian is required to 
pay the de))ts of his ward "out of his personal estate and 
the income of Ills real estate if sufficient; or if not, then 
out of liis real estate," but in tlie latter ease only upon 
obtaining an order for the sale thereof, thus implying 
that the common law power to sell personalty is not re- 
stricted, yet in the ease of Hendrix v. Richards, 57 Neb., 
794 {decided February 23, 1899), the Supreme Court of 
Nei)raska holds that a transfer of the personal property 
of a minor by his guardian must be authorized or directed 
by tlie proper court of probate. Referring to Section 
5397 above quoted, the Court says in that case: 

"A fair construction of the foregoing language leads to 
the concKision that if a guardian desires to dispose of the 
ward's property, of the nature described in the law, he 
must submit the matter to the proper probate (county) 
court and obtain its order that it be done. The words of 
the section are 'may authorize or require' and the meaning 
seems perfectly clear; a sale or transfer of the property of 
tiie ward must he by the authorization of the court. (Bois- 
seau V. Boisseau, 52 Am. Rep., (\'a.), 6r6; McDuffie v. Mc- 
Intvre, ^2 Am, Rep. (S. Car.), 500; Slusher v. Hammond, 
63 N. W. Rep. (la.), 185; Bates v. Dunham, 12 N. W. Rep. 
(la.), 309)." 

(b) Has an executor or an administrator authority to 
sell personal property withont an order of Court? 

It is doubtful; the statutes contain provision whereby 
an order may be obtained, reading as follows: 

"The probate court, on the application of the executor or 
administrator, may, at any time, order the personal estate 
to be sold at private sale or at public auction when it shall 
appear to be necessary for the purpose of paying debts or 
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legacies, or expenses of administration, or for the preserva- 
tion of the property, or when it shall be requested by all 
the heirs residing in this state ; or the court may order such 
personal estate to be sold, either at private sale or public 
auction, as the executor or administrator may find most 
beneficial. If the order be to sell at auction, the probate 
court shall direct the mode of giving notice of the time and 
place of sale." (Sec. 5142.) 

"When the executor or administrator shall sell jjcrsunal 
estate under an order of the probate court, lie shall account 
for the same at the price for which it shall be sold." (Sec. 
5143-) 
There are no reported decisions construing the.se pro- 
visions; but in view of the decision of the court in the 
case of Hendrix v. Richards, above quoted, holding tliat 
a very similar provision with respect to guardians makes 
an order necessary, it would seem advisable to take tlie 
position that an order is required. 

(c) Has tm executor or an administrator authority to 
distrihute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Xo; an order is required. The statutes provide: 

"After the payment of the debts, funeral charges, ami the 
expenses of administration, and after the allowances made 
for the expense of the maintenance of the family of the 
deceased, and for the support of the children under seven 
years of age, and after the assignment to the widow of 
lier dower, and of her share in the personal estate, or when 
sufficient assets shall be reserved in the hands of the ex- 
ecutor or administrator for the above purposes, the county 
court shall, by a decree for that purpose. assii)n the residue 
of the estate, if any, to such other persons as are by law 
entitled to the same." (Sec. 5154.) 

"In such decree the court shall name the persons, and . 
the proportions or parts to which each shall be entitled, and 
such persons shall have the right to demand and recover 
Iheii' respective shares from the executor or administrator. 
or any person having the same." (Sec. 5155.) 

"Such decree may be made on the application of the 
executor or administrator or of any person interested: but 
85 



Digitized by Google 



no heir, devisee, or legatee shall be entitled to a decree for 
his share until payment of the debts and allowances and 
expenses mentioned in the preceding section shall have been 
made or provided for, unless he shall give a bond to the 
county judge, with such surety or sureties as he may direct, 
to secure the payment of the just proportion of such heir, 
devisee, or legatee of such debts and -expenses, or such part 
thereof as shall remain unprovided for, and to indemnify the 
executor or administrator against the same." (Sec. 5156.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to Revised Laws of Nevada, 1912) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Noj an order is necessary. The statutes provide: 

"Every guardian appointed under the provisions of this 
act, whether for a minor or any other person, shall pay all 
just debts due from the ward out of the personal estate 
and the income from the real estate of the ward, if sufficient, 
and if not, then from the proceeds of a sale of the personal 
or real estate, upon obtaining an order for such sale accord- 
ing to law: Provided, That if, upon petition of the guar- 
dian, it shall appear for the best interest of the ward to 
mortgage any of his real estate, instead of making a sale 
of any of his property, the court may authorize the guardian 
to execute such a mortgage upon such terms and conditions 
as the court shall deem prudent, upon the guardian filing 
a bond in favor of the ward in such sum as the court shall 
fix, to be approved by the court or a judge thereof; and 
nottce of the petition and hearing shall be given as pre- 
scribed by sections twenty-five and twenty-six of this act." 
(Sec. 6165.) 

"Every guardian shall manage the estate of his or her 
ward frugally and without unreasonable waste, and apply 
the income and profits thereof, as far as may be necessary 
for the comfortable and suitable maintenance, support and 
education of the ward ; and if such income and profits be 
insufficient for such purposes, the guardian may sell the 
personal or real estate upon obtaining an order therefor, 
as provided by law for such purpose. A guardian may join 
in and assent to a partition of the real estate of the ward 
in the cases and in the manner provided by law," (Sec. 
6r66.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required unless sale directed by will 
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and even in that case it must be confirmed by the court. 

The statutes provide: 

"No sale of any property of an estate of a deceased 
person shall be valid unless made under an order of the 
District Court, except as otherwise provided in this Act 
or other Acts : Provided, That when the personal property 
of an estate is insufficient to pay the debts and expenses 
(if administration, the administrator or executor of such 
estate may, with the approval of the District Judge written 
thereon, give options and execute written bonds and work- 
ing leases and other writings for the working or sale of 
mines, mining claims and mining property; and upon the 
performance of said written and approved contracts, may 
execute deeds of conveyance of the property so contracted 
to be sold, and said deeds shall convey to the grantees 
therein all right, title, estate and claim of the deceased at 
the time of his death, or which his estate may have acquired 
since his death, by operation of law or otherwise, to the 
Tiiines, mining claims and mining properties described 
therein and in said written and approved contracts. * * *" 
(Sec. 5980.) 
The exception "as otherwise provided" in tlie ahove 

section refers to Sections 6005 and 6006, they being tlie 

only sections providing for sale without an order. These 

sections provide: 

"If a deceased person shall have made provision by will, 
designating the estate to be appropriated for the payment 
of debts, expenses of administration or family expenses, 
they shall be paid according to the provisions of the will, 
and out of the estate thus appropriated, so far as the same 
may be sufficient." (Sec. 6005.) 

"When such provision has been made or any property 
directed by will be sold for any purpose, the executor or 
the administrator, with the will annexed, may proceed to 
sell, as directed by the will, without an order of the district 
court, but he shall be bound to give notice of the sale, and 
proceed in all respects as if acting under an order of sale 
from the court. Such sale shall not be valid until con- 
firmed by the court." (Sec. 6006.) 

(c) Haa an executor or an admimstrator authority to 
distribute personal property without an order of Court 
and, if so, Is distribution of personal property forbidden 
within any fixed period? 
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No; a decree directing distribution is required. The 
statutes provide: 

"When the whole of the debt and liabilities of an estate 
have beert paid, the court shall proceed to direct the pay- 
ment of legacies, and the distribution of the estate among 
those entitled, as hereinafter provided; provided the estate 
is in condition to be closed; if not, then at such time as it 
thereafter may be in condition." {Sec. 6059.) 

"When the accounts of an executor or administrator 
have been settled and a decree for the distribution of the 
estate made by the court, the executor or administrator shall 
without any unnecessary delay distribute the estate remain- 
ing in his hands as by the decree directed." (Sec. 6062.) 

" * * * The undivided property of deceased and in- 
sane persons may be listed to the heirs, guardians, executors 
or administrators, as the case may be, and a payment of 
taxes made by either, shall bind all the parties in interest 
for their equal proportions. It is hereby made the duty 
of every district judge, from time to time, to direct each 
and every administrator, executor and guardian (which 
direction may be especially given in each case or by gen- 
eral order) to pay, out of the funds of the estate, all taxes 
that have attached or accrued against such estate after the 
passage of this act; and no order or decree, for the dis- 
tribution of any property of any decedent among the heirs 
or dei-isccs, shall be made until the taxes which have been 
attached to or accrued against the estate shall have been 
paid." (Sec. 3629.) 

(d) Do the statutes contain any provision with re- 
spect to acts of one executor or administrator in case 
there are two or more executors or admioistrators? 
Yes; the statutes provide: 

"When all the persons named as executors or execu trices 
shall not be appointed by the court, such as shall be ap- 
pointed shall have the same authority to perform every act 
and discharge every trust required by the will, and their 
acts shall be effectual for every purpose as if all had been 
appointed, and should act together. When there are two 
executors or administrators, the acts of one alone shall be 
valid if the other is absent from the state, or for any cause 
is laboring under any legal disability, and when there are 
more than two, the act of a majority shall be sufficient." Sec. 

5889.) 
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inSW HAMPSHIRE 

(References are to Public Statutes. In force January i, 1901) 

<a) Has a general guardian authoritj to sell personal 
property without an order of Court? 

No; an order is required and no such order is available 
to sustain any sale under it unless made within two years 
after the granting of the order. The statutory pro- 
visions bearing on the question are: 

"Any guardian, upon return of the inventory of the per- 
sonal estate of his ward, may apply to the judge by petition 
for a license to sell the same, and the judge may by license 
anthorize the sale at auction. If the guardian has conducted 
the sale with fidelity, the judge in the settlement of his 
account shall charge him with the amount of the sales 
only." (Ch. 177, Sec. 7, p. 596.) 

"No license to a guardian shall be available to sustain 
any sale under it unless made within two years after the 
grant of the license," (Ch. 177, Sec. 11, p. 597.) 

"The guardian of a minor, holding stocks, bonds, or other 
written evidences of debt which he has received from an 
administrator by order of the judge of probate, shall be 
accountable for the same, and the income thereof, only as 
he is accountable for real estate of his ward. Whenever the 
sale thereof is necessary for the support of his ward, or 
would be conducive to his interest, the guardian may sell 
the same or any part thereof, upon license, as an admin- 
istrator may sell like property." (Ch. 178, Sec. 8, p. 5<)9.) 

(b) Has an executor or an administrator autiiority to 
sell personal propwty without an order of Court? 

Yes; no order is required, except for the sale of stocks 
and bond s. The statutory provisions bearing on the 
— "giieition are: 

"All goods and chattels shall be accounted for at the 
appraised value, unless sold at auction or private sale by 
license of the judge, which may be granted at any time 
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within six months after the date of the bond; and in that 
case the administrator, complying with the orders prescribed 
in the license, and conducting with fidelity and impartiality 
in the sale, shall be credited with the loss, or charged with 
the gain upon the sale." (Ch. 189, Sec. 5, p. 625.) 

"AH stocks and bonds shall be accounted for by the ad- 
ministrator at the prices which they shall bring at a public 
or private sale made in accordance with a license granted 
by the judge of probate; ^d the administrator shall be 
c'redited with the loss or charged with the gain upon such 
sale provided he conducts it with fidelity and impartiality." 
(Ch. 189, Sec. 6, p. 625.) 

"Personal property specifically bequeathed shall not be 
sold, if not needed for the payment of debts; and any prop- 
erty may be reserved at the sale, unless so needed, for the 
benefit or upon the request of the heirs or legatees, and 
the administrator shall be discharged by delivery thereof 
to the persons entitled thereto." (Ch. 189, Sec. 7, p. 625.) 

"The word 'administrator' may include every person to 
whom the administration of an estate or the execution of a 
will may be granted." (Ch. 188, Sec. i, p. 620.) 

(c) Has an executor or an administrator anthority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Personal property bequeathed may be distributed with- 
out an order of the Court, and no period is fixed during 
which such distribution is forbidden. All property not 
bequeathed must be distributed by decree of the judge. 
The statutes provide: "^"^ 

"The personal estate of a person deceased, not bequeathed, 
remaining in the hands of the administrator on settlement 
of his administration account, shall be distributed by decree 
of the judge: 

I. To the widow, the share thereof by law prescribed. 
II. The residue in equal shares to the same persons to 
whom the real estate, if there were any, would by 
law descend." (Ch. 196, Sec. 6, p. 643,) 

(d) Do ihe statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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NEW JERSET 

(References are to Compiled Statutes 1910) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. Although provision is made 
whereby an order may be obtained for tlie sale of securi- 
ties or retention of the same as investments, it seems 
clear from the language that it is not intended to restrict 
the common law power of guardians but rather to pro- 
vide a means whereby they may be protected. The stat- 
ues provide: 

"That whenever any bonds, mortgages, stock shares or 
other security shall come, or shall have come into the hands 
of any executor, guardian or trustee, as part of the assets 
which he is to administer, or as part of the estate and fund 
he is to control or manage, it shall be lawful for such execu- 
tor, guardian or trustee to present a i>etition to the court 
I))' which he was appointed, or to the court by law author- 
ized to pass on his accounts, setting forth the nature and 
ainount of such bonds, mortgages, stock shares and other 
securities that have so come into his hands and to pray the 
direction of said court as to the sale and conversion of such 
bunds, mortgages, stock shares and other securities, or as 
to their retention as an investment, and the said court, upon 
a consideration of all the circumstances of the case and the 
evidence produced, may make such order touching the sale 
or retention of such bonds, mortgages, stock shares and 
other securities, or any part thereof, as in the judgment 
and discretion of the said court will be most advantageous 
to the trust fund and to the interest of the persons entitled 
to share therein ; and any executor, guardian or trustee 
continuing to hold any such bonds, mortgages, stock shares 
or other securities as an investment, in pursuance of such 
order and direction, shall be fully protected thereby, and 
shall not be accountable for any loss by reason of such con- 
tinuance; that no notice of any such application under 
this act shall be necessary, unless the court to whom the 

9^ 



Digitized by Google 



same is made shall otherwise order, and in that case such 
.lotice shall be given as said court shall then direct; pro- 
vided, however, that nothing herein contained shall apply 
to cases where the deed of trust or the last will and testa- 
ment of any testator, or the court having jurisdiction of 
the matter, specially directs in what manner the trust funds 
shall be invested." (P. L. 1889, page 169 — Compiled Stat- 
utes, 1910, Sec. 28, page 2267.) 

(b) Has an executor or an admioistrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The only statutory provision 
bearing on the question is quoted above in answer to 
question (a). 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required, but distribution of intestate 
estates is prohibited until one year after granting ad- 
ministration unless a decree barring creditors has been 
entered. On the latter point the statutes provide: 

"No distribution of the goods, chattels, credits and per- 
■ sonal estate of any person dying intestate shall be made 
until one year after granting administration thereof unless 
a decree barring creditors has been entered, in which case 
such distribution may be made whenever twenty days shall 
have elapsed since the entry of such decree barring." (Com- 
piled Statutes 1910, Section 171, page 3877.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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NEW MEXICO 

(References are to Compiled Laws, 1897) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required. The 8tatut*?s provide: 

"Guardians shall have the care of the person of the ward, 
and the possession and management of his estate, both real 
and personal, and shall have authority to receive, and, as 
guardian, to sue for all debts, rents, accounts and property, 
real and personal, due and belonging to the ward; and to 
sell, under the direction of the court, the personal property 
of the ward." (Sec. 1449.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The only provisions of the 
.statutes bearing on the question are: 

"The executor shall exercise all the authority conferred 
upon him by his appointment, and if it should be necessary, 
in order to carry out the desires of the testator, to sell a 
portion or the whole of the estate, he may dispose of the 
same at public sale, without bein? allowed to purchase, un- 
der penalty of the sale being declared null and void." (Sec. 
i960.) 

"Whenever in this act the word executor ocairs. it may 
be taken to mean administrator, when the sense will admit 
it, unless otherwise specified ; the word court means pro- 
bate court, the word judge means probate judEre, and the 
word clerk means clerk of the probate court." (Sec. 2D13.I 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 
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Yes; no order is required and the statutes do not forbid 
distribution within any fixed period. 

<d) Do the statutes contun any proviHion with re- 
spect to the powers of one executor or administrator, in 
case there are two or more executors or administr&tora? 

No. 
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NEW TOBE 

(References are to Code of Civil Procedure) 

(a) Has a general guardian authority to seU personal 
property without an order of Court? 

Tes; no order is required (Cappelle v. Cappelle, HI 
App. Div., 426; Palmer v. Kingsford, 112 N. Y., 343, 352). 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Tes; no order is required. The code provides: 

"If an executor or administrator discover that the debts 
against any deceased person or the legacies bequeathed by 
him can not be paid and satisfied without a sale of the per- 
sonal property of the deceased, the same, so far as may be 
necessary for the payment of such debts or legacies, must . 
be sold. An administrator may sell the personal property 
of the intestate at any time when it is necessary to do so 
for the purpose of distribution. The sale may be public 
or private, and, except in the city of New York, may be 
on credit not exceeding one year, with approved security. 
The executor or administrator is not responsible for any 
loss happening on the sale when made in good faith and 
with ordinary prudence. Articles not necessary for the 
support and subsistence of the family of the deceased, or 
not specifically bequeathed, must be first sold, and articles 
so bequeathed must not be sold until the residue of the per- 
sonal estate has been applied to the payment of debts." 
(Sec. 2717, as amended by Chap. 341, Laws of 1912.) 

(c) Has an executor or an administrator authority to 
distribute personal property without ui order of Court, 
and, if so, is distribution of personal property forbidden 
within (my fixed period? 

Yes. No order ia required, and distribution is not for- 
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bidden within any fixed period excepting that the Code 
of Civil Procedure provides that no legacy shall be paid 
until after the expiration of one year from the issuance 
of letters, unless directed by the will to be sooner paid. 
The code provision on the latter poiqt ie: 

"No legacy shall be paid by an executor or administrator 
imtii after the expiration of one year from the time of grant- 
ing letters testamentary or of administration, unless di- 
rected by the will to be sooner paid. If directed to be 
sooner paid, the executor or administrator may require a 
bond, with two sufficient sureties, conditioned, that if debts 
against the deceased duly appear, and there are not other 
assets to pay the same, and no other assets sufficient to pay 
other legacies, then the legatees will refund the legacy so 
paid, or such ratable portion thereof with the other legatees 
as may be necessary for the payment of such debts, and 
the proportional parts of such other legacies, if there be 
any, and the costs and charges incurred by reason of the 
payment to such legatee, and that if the probate of the will, 
under which such legacy is paid, be revoked, or the will 
declared void, that such legatee will refund the whole of 
such legacy, with interest, to the executor or administrator 
entitled thereto. After the expiration of one year, the ex- 
ecutors or administrators must discharge the specific lega- 
cies bequeathed by the will, and pay the general legacies, if 
there be assets. If there are not sufficient assets, then an 
abatement of the general legacies must be made in equal pro- 
portions. Such payment shall be enforced by the surrogate 
in the same manner as the return of an inventory, and by a 
suit on the bond of such executor or administrator whenever 
directed by the surrogate." (Sec. 2721.) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator, in 
case there are two or more executors or administrators? 



No. 
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KOSTH CAAOUNA 

(References are to Revisal of 1905) 

(a) Has a general guardian au^ority to sell personal 
property without an order of Court? 

No; an order is required. The statutes provide: 

■'On application of the guardian by petition, verified upon 
oath, to the superior court, showing that the interest of 
the ward would be materially promoted by the sale of any. 
part of his estate, real or personal, the proceeding shall be 
conducted as in other cases of special proceedings; and the 
truth of the matter alleged in the petition being ascertained 
by satisfactory proof, a decree may thereupon be made that 
a sale be had by such person, in such way and on such terms 
as may be most advantageous to the interest of the ward; 
but no sale shall be made until approved by the judge of the 
court, nor shall the same be valid, nor any conveyance of 
title made, unless confirmed and directed by the judge, and 
the proceeds of the sale shall be exclusively applied and 
secured to such purposes and on such trusts as the judge 
shall specify." (Ch. 38, Sec. 1798.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required, except for private sales or 
except when any person interested in the estate objects 
to the completion of any sale on account of the insuffi- 
ciency of the amount bid. The statutes provide: 

"Every executor and administrator shall have power in 
his discretion and without any order, except as hereinafter 
provided, to sell, as soon after his qualification as practic- 
able, all the personal estate of his decedent." (Ch. i. Sec. 
62.) 

"All sales of personal estate by an executor, administrator 
or collector shall be publicly made, on credit or for cash, 
after twenty days' notification posted at the court house 
and four other public places in the county. When any per- 
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son interested, either as creditor or legatee, on the day of 
sale objects to the completion of any sale on account of 
the insufficiency of the amount bid, title to such property 
shall not pass until the sale is reported to and confirmed by 
the clerk." (Ch. i, Sec. 63.) 

"When personal property shall consist of cotton, tobacco, 
goods, wares and merchandise; state, national or municipal 
bonds, or the stocks in incorporated companies, the executor 
or administrator may, upon application to the clerk of the 
superior court, obtain an order to sell and may sell such 
personal property at private sale for the best price that 
can be obtained, and shall report such sale to the clerk for 
confirmation." (Ch. I, Sec. 64.) 

"Nothing in this chapter shall be construed to affect 
the discretionary powers, trusts and authorities of an ex- 
ecutor or other trustee acting under a will : Provided, cred- 
itors be not delayed thereby, nor the order changed in 
which by law they are entitled to be paid." (Ch. i, Sec, 
170.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required, and distribution is not for- 
bidden within any fixed period. 

<d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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NORTH DAKOTA 

(References are to Revised Codes, 1905) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order continues 
in force more than one year. The provisions of the codes 
bearing on the question are: 

"A guardian of the property must keep safely the prop- 
erty of his ward. He must not permit any unnecessary 
waste or destruction of the real property nor make any 
sale of such property without the order of the county 
court, but, must, so far as it is in his power, maintain 
the same with its buildings and appurtenances out of the 
income or other property of the estate and deliver it to the 
ward at the close of his guardianship in as good condition 
as he received it." (Sec. 4133.) 

"In the management and disposition of the person or 
property committed to him a guardian may be regulated 
and controlled by the court." (Sec. 4135.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must 
pay all just debts due from the ward out of his personal 
estate and income of his real estate if sufficient; if not, 
then out of his real estate, upon obtaining an order for the 
sale thereof and disposing of the same in the manner pro- 
vided by law for the sale of real estate of decedents." 
(Sec. 8253) 

"When the income of an estate under guardianship is 
not sufficient to maintain the ward and his family, or to 
maintain and educate the ward when a minor, his guard- 
ian may sell his real or personal estate for that purpose 
upon obtaining a decree therefor." (Sec. 8261,) 

"Every guardian must manage the estate of his ward 
frugally and without waste and apply the income and pro- 
fits thereof as far as may be necessary for the comfortable 
and suitable maintenance and support of the ward and his 
family if there is any; and if such income and profits are 
insufficient for that purpose, the guardian may sell the real 
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estate upon obtaining a decree of the county court therefor 
and must apply the proceeds of such sale as far as may be 
necessary to the maintenance and support of the ward and 
his family if there is any." (Sec. 8255.) 

"All proceedings under petitions of guardians for sales 
of property of their wards, giving notice and the hearing of 
such petitions, granting and refusing an order of sale, di- 
recting the sale to be made at public or private sale, reselling 
the same property, return of sale and application for con- 
firmation thereof, notice and liearing of such application, 
making orders, rejecting or confirming sales and reports 
of sales, ordering and making conveyances of property sold, 
accounting and the settlement of accounts, must be had 
and made as provided and required by the provisions of 
law concerning the estates of decedents unless otherwise 
specially provided in this chapter." (Sec. 8271.) 

"No decree granted in pursuance of this article con- 
tinues in force more than one year after granting the same 
without sale being had." (Sec. 8272.) 

Although the language of Sections 8253 and 8255 seems 
to imply clearly that a guardian has power to sell per- 
sonalty without an order, the courts of California, from 
which state the sections of the statute above quoted ap- 
pear to have been adopted, hold that an order is neces- 
sary. (De La Montagnie v. Union Insurance Co., 42 Cal, 
290, digested under California; see also Gentry v. Bearss, 
118 N. W., 1077, digested under Oklahoma and Washa- 
baugh vs. Hall, 4 S. D., 168, digested under South 
Dakota.) 

(b) Has an executor or an administrator authority to 
sell persontU property without an order of Court? 

No; an order is required unless power of sale is given 
by a will, and even in that case tlie sale must be con- 
firmed before title passes. The codes provide: 

"No sale of any property of an estate of a decedent is 
valid unless made under order of the county court, except 
as otherwise hereinafter provided. All sales must be re- 
ported nnder oath, and confirmed by the county court, be- 
fore the title to the property sold passes. * * ♦" (Sec. 

8.27.) 
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The exception "as otiierwise hereinafter provided" in 
the above section refers to Section 8144, that heing the 
only subsequent section providing for sales otherwise 
thMi by court order. That section provides: 

"When property is directed by the will to be sold, or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without the order of 
the county court, and at either public or private sale, and 
with or without notice, as the executor may determine, 
but the executor must make return of such sales as in other 
cases; and if directions are given in the will as to the mode 
of selling, or the particular property to be sold, such direc- 
tions must be observed. In either case no title passes unless 
the sale is confirmed by the court." (Sec. 8144.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The codes provide: 

"If the whole of the debts have been paid by the first 

distribution, the court must direct the payment of legacies 
and the distribution of the estate among the heirs, legatees 
or other persons entitled as provided in Article 2 of this 
chapter, but if there are debts remaining impaid, or, if for 
other reasons the estate is not in a proper condition to be 
closed, the court must give such extension of time as may 
be reasonable for a final settlement of the estate." (Sec. 

8125.) 

"Upon the final settlement of the accounts of the execu- 
tor or administrator or at any subsequent time, upon the 
petition of the executor or administrator, or of any heir, 
legatee or devisee, the court must proceed to distribute the 
residue of the estate in the hands of the executor or ad- 
ministrator among the persons who by law are entitled 
thereto; * * * A statement of any receipts and dis- 
bursements of the executor or administrator since the rendi- 
tion of his final accounts must be reported and filed at the 
time of making such distribution and a settlement thereof 
together with an estimate of the expenses of closing the 
estate must be made by the court and included in the order 
or decree; or the court or judge may order notice of the 
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settlement of such supplementary account and refer the 
same as in other cases of the settlement of accounts." 
(Sec. 8208.) 

"Before any decree or distribution of an estate is made, 
the county court must be satisfied by the oath of the execu- 
tor or administrator, or otherwise, that all state, county, 
school and municipal taxes legally levied upon personal 
property of the estate have been fully paid." (Sec. 8210.) 

"In the decree the court must name the persons and the 
proportions or parts to which each shall be entitled, and 
such persons may demand, sue for and recover their re- 
spective shares from the executor or administrator or any 
person having the same in possession. Or the court may 
order a partition and after, such further proceedings as may 
be necessary under the following sections shall make a fur- 
ther decree assigning lo each party his separate share and 
confirming the distribution accordingly," (Sec. 8211.) 

(d) Do the statutes contain any provision with respect 
to the powers of one ezecntor or administrator in case 
there are two or more executors or administrators? 

Yes; the codes provide: 



"When all the executors named are not appointed by the 
court, those appointed have the same authority to perform 
all acts and discharge the trust required by the will, as 
effectually for every purpose as if all were appointed and 
should act together; when there are two executors or ad- 
ministrators, the act of one alone shall be effectual, if the 
other is absent from the state, or laboring under any legal 
disability from serving, or if he has given his coexecutor or 
coadministrator authority in writing, to act for both; and 
when there are more than two executors or administrators, 
the act of a majority of them is valid." (Sec. 8016.) 
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(References are to the General Code of 1910) 

(a) Has a genertU guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The code provides: 

"The guardian of the person and estate, or estate only, 
when for the interest of the ward, may sell ail or any part 
of the personal estate of the ward. Whenever necessary 
for the education, support, or payment of just debts, or 
the discharge of hens on the real estate of such minor, or 
if the real estate of the minor is suffering unavoidable 
waste, or a better investment of its value can be made, and 
if satisfied that a sale of it will be for the benefit of the 
minor, the probate court by which a guardian of the person 
and estate, or of the estate only was appointed, on his ap- 
plication may order the real estate of such minor, or a part 
thereof, situated in this state, to be sold. When a person 
is such guardian for two or more minors whose real estate 
is owned by them jointly, or in common, in one application 
he may ask for the sale of the interest of all or any number 
of his wards in such real estate; and if different persons 
are guardians of minors so interested jointly, or in com- 
mon, in the same real estate, they may join in one applica- 
tion. On the hearing, in either case, the court may author- 
ize the sale of the interest of one or more of such wards, 
as in its discretion seems right." (R. S. Sec. 6280.) (Code 
Sec. 10945.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required, except for the sale of promis- 
sory notes and claims, demands and rights in action, 
which can be collected by him, and bonds and stocks when 
the Bale thereof is not necessary to pay debts. The pro- 
visions of the code, bearing on the question, are: 

"Within three months after the date of his bond, the 
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executor or administrator shall sell the whole of the per- 
sonal property belonging to the estate, which is liable for 
payment of debts and is assets in his hands to be adminis- 
, tered, except promissory notes, and claims, demands, and 
rights in action which can be collected by hiin, and bonds 
and stocks when the sale thereof is not necessary to pay 
debts; and also except the following: 

1. Such as the widow desires to take at the valuation by 
the appraisers, she securing payment therefor to the execu- 
tor or administrator as other purchasers; 

2. Property specifically bequeathed, until the residue of 
the personal estate is sold, and found to be insufficient to 
pay the debts of the estate; 

3. The executor or administrator may defer the sale of 
the emblements or annual crops raised by labor, not severed 
from the land of deceased at the time of his death, beyond 
the three months herein prescribed for the sale of the assets. 
These may be sold before or after they are severed from 
the land at his discretion, in the mode prescribed for the 
sale of other goods and chattels. If by the terms of a last 
will the testator expresses a wish that no sale of his per- 
sonal property be made, the court admitting it to probate 
at its discretion, may direct its omission. At a later period, 
on application of a party interested, the court may, and 
for good cause shall, require such sale to be made." (R. S. 
Sec. 6074.) (Code Sec. 10697.) 

"The sale of personal property shall be made at public 
auction after at least fifteen days' notice has been given in 
some newspaper in genera! circulation throughout the 
county, or by advertisement set up in at least five public 
places in the county where such sale is to take place, though 
for good cause the court may extend the time for sale. 
When, on sufficient proof, it is satisfied that it would be 
for the advantage of the estate to sell any part of the per- 
sonalty not taken by the widow at the appraisers' valuation 
at private sale, the court may authorize the executor or 
administrator so to sell any part thereof, either for cash 
or on such other terms as in its discretion, it directs, but 
not at less than its appraised value, unless by the affidavit 
of at least three disinterested persons the court is satisfied 
that such property can not be sold at its appraised value, 
and that it will be for the best interest of the estate to sell 
it at a less price, in which case it may authorize its sale for 
a less amount. Should any property thus ordered to be 
sold at private sale not be sold within six months from the 
105 
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time of such order, or within such other time as is fixed 
therefor, the court may order it to be sold at public auction 
in the same manner as though a private sate had not been 
ordered." (R. S. Sec. 6076.) (Code Sec. 10700.) 

"The executor or administrator may sell either at pub- 
lic or private sale, railroad stock or other stock or shares 
in a corporation, but if he sells at private sale, it must be 
for a sum not less than for that purpose is fixed by an order 
of the probate court." (R. S. Sec. 6080.) (Code Sec. 
10704.) 

"If an executor or administrator neglects to sell per- 
sonal property which by law he is required to sell, and re- 
tains, consumes, or disposes of it for his own benefit, he 
shall be charged therewith at double the value affixed thereto 
by the appraisers." (R. S. Sec. 6i8z.) (Code Sec. 10829.) 

In Jelke V. GoldBinith 52 Ohio St., 499, 40 N. E., 167, 
wherein it was held that an assignment of notes by an 
administrator, withont an order of court was valid, the 
Court said: 

"The common law as to powers of executors and ad- 
ministrators is in force in this state, except as modified by 
statute. O'Connor v. State, 18 Ohio, 225; Tracey v. Card, 
\ 2 Ohio St., 431 ; Curtis v. Lynch, 19 Ohio St., 392. At 
* , common law an executor or administrator has full power 
and authority to sell and dispose of all the assets of the 
estate ♦ • * without an order of court, when the sale 
is in good faith and for the purposes of the estate. * • • 
"Under our statutes an executor or administrator may 
sell the personal property of the estate at public sale with- 
out an order of court. (Section 6076, Rev. St.) By Section 
6074, the power of an executor or administrator to sell 
promissory notes, claims, demands, rights of action, twnds 
and stocks, belonging to the decedent at his death, is taken 
away, except as to sale of desperate claims, and bonds and 
stocks necessary to be sold to pay debts, as provided in 
Sections 6077 and 6080, Revised Statute." 

Cited and followed in Broadwell v. Banks, 134 Federal 
Reporter 470, (digested under answer to question (0) 
below). 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court. 
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and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required except for property specifically 
})equeathed. The provisions of the code bearing on the 
question are: 

"The property specifically bequeathed may be delivered 
over to the legatee entitled thereto, he securing its re-delivery 
on demand, to the executor or administrator. Otherwise, 
it must remain in the hands of the executor or adminis- 
trator, to be distributed or sold, as required by law, and the 
condition of the estate." {R. S. Sec. 6075.) (Code Sec. 
10699.) 

"Within twelve months after his appointment, every 
executor or administrator shall render his account of his 
administration upon oath, and in like manner render such 
further accounts thereof every twelve months thereafter, 
and at such other times as the court requires, until the 
estate is wholly settled. He may be examined on oath 
on any matter relating to his accounts and the payments 
therein mentioned, and also touching any property or effects 
of the deceased, which came to his hands." (R. S. Sec. 
6175.) {Code Sec. 10820 as Amd. L. 1911, p. 200.) 

"If upon hearing and settlement of such account, a bal- 
ance dne the estate remains in the hands of the executor or 
administrator, the court in its discretion may order dis- 
tribution to be made by him according to law." (R. S. 
Sec. 6(87.) (Code Sec. 10836.) 

"An executor or administrator who has paid all the debts 
of an estate, but has in his possession notes, bonds, stocks, 
claims, or other rights in action, belonging thereto, with the 
approval of the probate court entered on its Journal, and 
the assent and agreement of the persons entitled to the 
proceeds of such assets as distributees, including executors, 
trustees and guardians, may distribute and pay these over 
in kind to those of such distributees as will receive them." 
(R. S. Sec. 6189.) (Code Sec. 10839.) 

In Broadwell v. Banks 134 Federal Reporter, 470, 
which was an action brought in the Circuit Court, S. W. D. 
Missouri, to recover certain rentals which accrued and 
were unpaid at the death of the lessor, which the plaintiff 
claimed had been assigned to her upon account, her resid- 
uary legacy, the Court said : 
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"The petition discloses the fact that letters testamentary 
were duly granted by the probate court of Hamilton 
County, Ohio, the domicile of the testator, on his estate. 
The cause of action, therefore, for the recovery of rentals 
due and unpaid at the time of the lessor's death, became, 
on the qualification of the executor, vested by operation of 
law in the executor, to the exclusion of the heir or legatee. 
This rule of law was evidently recognized by the pleader 
in drawing the petition, as he seeks to confer on the plain- 
tiff a right of action by averring that on the 15th day of 
December, 1893, 'the said savings bank assigned and trans- 
ferred all of said overdue rents to this plaintiff upon ac- 
count of the bequest made to her by said will as residuary 
legatee.' There is no question but that at common law the 
administrator or executor may assign, sell and transfer the 
choses in action of the estate held by him. (Woemer's 
American Law of Administrators, Sec. 331.) But this com- 
mon-law right in many of the American states has been 
taken away by statute, as in the state of Ohio. In Jelkc v. 
Goldsmith, 52 Ohio St., 499, 40 N. E., 167, 49 Am. St. 
Rep., 730, the court said: 

" 'The common law is in force in this state, except as 
modified by statute. At common law an executor or ad- 
ministrator has full power to sell and dispose of the estate 
without an order of court, when the sale is in good faith 
and for the purposes of the estate. * * • Under our 
statute an executor or administrator may sell the personal 
property of the estate at public sale without an order of 
court. (Section 6076, Rev. Si.) By Section 6074, the power 
of an executor or administrator to sell promissory notes, 
claims, demands, rights of action, etc., belonging to the 
decedent at his death, is taken away, except as to sale 
of desperate claims, and bonds and stocks necessary to be 
sold to pay debts, as provided in Sections 6077, 6080, Rev. 
St.' " 

"As the petition does not bring the alleged transfer of 
the claim for rentals within either of the exceptions, the 
act of the executor in transferring sua sponte this claim to 
the plaintiff was unauthorized and conferred no right of 
action on her. The petition disclosing the fact that there 
were debts owing by the estate, the executor held this asset 
in trust for the payment of such debts; and not until final 
settlement and an order of distribution by the court of pro- 
bate pursuant to the testator's will did the executor have 
the authonty to transfer this claim to the plaintiff as resid- 
108 
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uary legatee. It follows that the demurrer to this count 
of the petition must be sustained." 

(d) Does the code contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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OKLAHOMA 

(References are to General Statutes of 1908) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order continues in 
force more than one year. The provisions of the statutes 
hearing on the question are: 

"Every guardian appointed shall have the custody and 
care of the education of the minor, and the care and man- 
agement of his estate, until such minor arrives at the age 
of majority, or marries, or until the guardian is legally dis- 
charged." (Sec. 3180, taken from Calif. C. C. P., 1753.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must 
pay all just debts due from the ward out of kis persona! 
estate and income of his real estate, if sufficient; if not, 
then out of his real estate, upon obtaining an order for the 
sale thereof, and disposing of the same in the manner pro- 
vided by law for the sale of real estate of decedents." (Sec. 
3191, taken frgm Calif. C. C. P., 1768.) 

"Every guardian must manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, as far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward, 
and his family, if there be any; and if such income and 
profits be insufficient for that purpose, the guardian may 
sell the real estate, upon obtaining an order of the probate 
court therefor, as provided, and must apply the proceeds 
of such sale, as far as may be necessary, for the main- 
tenance and support of the ward and his family, if there 
be any." (Sec. 3193, taken from Calif. C. C. P., 1770.) 

"When the income of an estate under guardianship is 
sufficient [insufficient] to maintain the ward and his family, 
or to maintain and educate the ward when a minor, his 
guardian may sell his real or personal estate for that pur- 
pose, upon obtaining an order therefor." (Sec. 3200, taken 
from Calif. C. C. P., 1777.) 

"All the proceedings under petition of guardians for 
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sales of property of their wards, givii^ notice and the hear- 
ing of such petitions, granting and refusing an order of 
sale, directing the sale to be made at public or private sale, 
reselling the same property, return of sale and application 
for confirmation thereof, notice and hearing of such appli- 
cation, making orders, rejecting or confirming sales and 
reports of sales, ordering and making conveyances of prop- 
erty sold, accounting and the settlement of accounts must 
be had and made as provided and required by the provisions 
of law concerning the estates of decedents unless otherwise 
specifically provided in this chapter." (Sec. 3212, taken 
from Calif. C. C. P., 1789.) 

"No order of sale granted in pursuance of this article 
continues in force more than one year after granting the 
same, without a sale being had." (Sec. 3213, taken from 
Calif. C. C. P., 1790.) 

Although the language of Section 3191 seems to in- 
dicate clearly that the guardian has power to sell per- 
sonalty without an order, in the ease of Gentry v. Bearsa, 
et al., (118 Northwestern, 1077) the Supreme Court of 
Nebraska holds that under the Oklahoma statutes a 
guardian can not make a sale of a ward's personal estate 
without the authorization of court and that a sale without 
such authority is void and vests no title in the pur- 
chaser. That was an action instituted to determine the 
ownership of a promissory note and real estate mortgage 
securing same and for foreclosure of the mortgage. The 
note and mortgage were made in favor of the guardian, 
as such, and he had sold and assigned them without any 
authority from the court, other than the order appoint- 
ing him guardian. The court after quoting Section 1530 
of the Oklahoma statutes of 1893 (now Section 3200 above 
quoted) and Sections 1535 and 1536, relating to the pro- 
cedure for obtaining an order authorizing such a sale, 



"These sections of the Oklahoma statute appear to have 
been adopted from California. Previous to their adoption 
they had been construed by the Supreme Court of Cali- 
fornia in the case of Kendall v. Miller, 9 Cal., 592, wherein 
the court held that a guardian could not sell the personal 
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property of his ward without the order of the court, and 
that any such sale was void. This ruling was reaffinned in 
the case of De La Montagnie v. Union Insurance Company, 
42 Cal., 290. It is a general principle of law that when 
one state adopts a statute from another state, it also adopts 
the construction which has been previously placed upon it 
by the courts of the state from which it is taken. The 
provisions of the Oklahoma statute are somewhat similar 
to those of Nebraska relating to the right of a guardian to 
sell or dispose of the property of his ward. In Hendrix v. 
Richards, 57 Neb., 794, 78 N. W., 378, it was held that a 
guardian must have a prior authorization of the court to 
sell or transfer property of his ward. This rulii^ was ap- 
proved and followed in re. O'Brien's Estate, 113 N. W., 
1002. A consideration of these authorities makes it dear 
that Worrell could not lawfully sell and dispose of the 
note and mortgage without first obtaining an order of the 
court authorizing him so to do. The evidence discloses 
that no other order of the court was had except that con- 
tained in the order appointing Worrell his guardian. It 
seems clear that that order was wholly insufficient to au- 
thorize a sale of the property. It went no further than 
to direct Worrell to receive and collect the property of his 
ward. Indeed the statute appears to make it clear that it 
was necessary to make application for the order and give 
notice and have a hearing thereupon. No application was 
made, no notice given, no hearing was had, and no order 
such as was contemplated by the statute was ever made 
authorizing Worrell to sell the note and mortgage. In 
Bachelor v. Korb, 58 Neb., 122, 78 N. W., 485, 76 Am. St. 
Rep., 70, a sale of real estate by a guardian was held void 
because the guardian had not given a bond, and had not 
taken the oath 'before fixing on the time and place of sale.' 
The court held thai the wards could recover the real estate, 
and without returning the purchase price. We think it is 
clear that the attempted sale was void, and the title to the 
note and mortgage did not pass to Scott." 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required anless power of sale is given 
by a will and in that case the sale must be confirmed be- 
fore title passes. The provisions of the statutes bearing 
on the question are; 
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"No sale of any property of an estate of a decedent is 
valid unless made under order of the probate court except 
as otherwise hereinafter provided. All sales must be con- 
hmied by the probate court, before the title to the property 
sold passes." (Sec. 124.) 

The exception "as otherwise hereinafter provided" in 
the foregoing section refers to Section 157, that being the 
only provision whereby a sale may be made otherwise 
than by order of the court. That section provides: 

"When property is directed by the will to be sold or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without the order of the 
probate court, and at either public or private sale and with 
or without notice as the executor may determine; but the 
executor must make return of such sales as in other cases ; 
and if directions are given in the will as to the mode of sell- 
ing, or the particular property to be sold, such directions 
must be observed. In either case no title Passes unless the 
sale is confirmed by the court." (Sec. 157.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Oonrt 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"If the whole of the debts have been paid by the first 
distribution, the court must direct the payment of legacies 
and the, distribution among the heirs, legatees or other 
persons entitled as provided in the law; but if there be 
debts remaining unpaid, or if, for other reasons, the estate 
be not in proper condition to be closed, the court must give 
such extension of time as may be reasonable for the final 
settlement of the estate." (Sec. 218.) 

"Upon the final settlement of the accounts of the execu- 
tor or administrator, or at any subsequent time, upon the 
application of the executor or administrator or of any heir, 
legatee, or devisee the court must proceed to distribute the 
residue of the estate in the hands of the executor or ad- 
ministrator, if any, amoi^ the persons who by law are en- 
titled thereto; ♦ * * A statement of any receipts and 
disbursements of the executor or administrator since the 
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rendition of his final accounts, must be reported and filed 
at the time of making such distribution, and a settlement 
thereof, together with an estimate of the expenses of closing 
the estate, must be made by the court and included in the 
order or decree; or the court or judge may order notice 
of the settlement of such supplementary account, and refer 
the same as in other cases of settlement of accounts," 
{Sec. 226.) 

"In the order of decree, the court must name the persons 
and the proportions or parts to which each shall be entitled, 
and such persons may recover their respective shares from 
the executor or administrator, or any person having the same 
in possession. Such order or decree is conclusive as to 
the rights of heirs, legatees or devisees, subject only to be 
reversed or modified on appeal." (Sec, 227.) 

"Before any decree of distribution of an estate is made 
the probate court must be satisfied that all county, school 
and municipal taxes legally levied upon personal property 
of the estate have been fully paid." (Sec. 230,) 

<d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

Yes; the statutes provide: 

"When all the executors named are not appointed by the 
court, those appointed have the same authority to perform 
all the acts and discharge the trust required by the will as 
effectually for every purpose as if all were appointed and 
should act together; when there are two executors or ad- 
ministrators, the act of one alone shall be effectual if the 
other is absent from the state, or laboring under legal dis- 
ability from serving, or if he has given his corepresenta- 
tive authority, in writing, to act for both; and when there 
are more than two executors or administrators the act of 
a majority of them is valid." (Sec, 7.) 
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(References are to Lord's Or^on Laws, 1909) 

(a) Has a genertU guardian authority to sell personal 
property without an order of Oonrt? 

No; an order is required, except for the sale of a chose 
In action. Although the statute provides that personal 
estate shall be disposed of in like manner as is directed 
with respect to executors and administrators and that, no 
sale of the property of an estate is valid unless made by 
order of court, the Court holds that this restriction of the 
common law power of sale does not extend to the sale of 
a chose in action. (See Weider v. Osbom, referred to in 
answer to question (b) below.) The statutes provide: 

"The guardian shall also manage the estate of his ward 
frugally and without waste, and apply the income and 
profits thereof, so far as may be necessary, for the com- 
fortable and suitable maintenance and support of the ward 
and his family, if there be any; and if the income and 
profits be insufficient for that purpose, the guardian may 
sell the real estate upon obtaining a license therefor, as 
provided by law, and shall apply the proceeds of such sale, 
so far as may be necessary, for the maintenance and sup- 
port of the ward and his family ; or the guardian may, upon 
authority granted therefor by the proper county court, mort- 
gage said real estate for such amount as may be necessary 
for the maintenance and support of the ward and his family 
or the care of said property, and shall apply the proceeds 
from the same to those purposes." (Sec. 1328.) 

"Upon the taking of any inventory as required by this 
chapter, the estate and effects comprised therein shall be 
appraised by three suitable persons, to be appointed and 
sworn in like manner as is required with respect to the 
inventory of a deceased testator or intestate; and every 
puardian shall account for and dispose of the personal estate 
of his ward in like manner as is directed with respect to 
executors and administrators." (Sec. 1329.) 
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See provision as to sale by executors, etc. (b) below. 

"The county courts in the respective counties on the ap- 
plication of a guardian or of any person interested in the 
estate of any ward, after notice to all other persons inter- 
ested, may authorize or require the guardian to sell and 
transfer any stock in the public funds, or in any bank, 
insurance company, or other corporation, or any other per- 
sonal estate or effects held by him as guardian, and invest 
the proceeds of such sale, and also all other moneys in his 
hands, in real estate, or in any other manner that shall be 
most for the interest of all concerned therein; and such 
court may make such further order and give such direc- 
tions as the case may require for managing, investing and 
disposing of the estate and effects in the hands of the 
guardian." (Sec 1330.) 

In Sturgis v. Sturgis, 51 Oregon 10, the Court says: 

"By Sections 5276, 5277, B. & C. Comp. (Lord's Sees. 
1328 and 1329), the personal or real estate of the ward can 
be converted into cash only by proper proceedings under 
the direction of the county court; Coffin v, Eisiminger, 75 
Iowa, 30 (39 N. W., 124) ; Bates v. Dunham, 58 Iowa, 310 
(12 N. W., 309); Grant v. Humbert, 114 App. Div., 462 
(100 N. Y. Supp., 44). This is the policy of our whole 
probate law with reference to estates ot deceased persons, 
as well as to those under guardianship." 

(b) Has an executor or &a administrator authority to 
sell personal property without an order of Court? 

No; an order is required, except in case of sale by an 
executor where express power to sell is given by the will 
and except for sale of a chose in action. The statutes pro- 
vide: 

"No sale of the property of an estate is valid unless made 
by order of the court or judge thereof, as in this title pre- 
scribed, unless herein otherwise provided. The application 
for an order of sale shall be by the petition of the executor 
or administrator, and in case of real property, a citation 
to the heirs and others interested in such property." (Sec. 

1248.) 

The exception "unless herein otherwise provided" in 
the foregoing section relates to Section 1263, that being 
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the only section where provision is made for sale other- 
wise than by Court order. That section provides: 

"When a testator shall make provision in his will for 
the sale or disposition of all or any particular portion of his 
estate, the same may be sold or disposed of as directed, by 
the executor or administrator with the will annexed without 
an order of the court therefor, but he shall be bound to 
conduct the sale and make a return thereof in all respects 
as if it were made by order of the court, unless there are 
special directions in the will concerning the manner and 
terms of sale, in which case he shall be governed by such 
directions in such respects; and all sales of real property 
for other purposes than the payment of funeral expenses, 
charges of administration, or claims against the estate 
which have been made in accordance with the provision of 
any such will, and where the property has been sold and 
transferred in good faith and the consideration paid there- 
for, are hereby declared in all respects valid and binding." 
(Sec. 1263.) 
Although the language of Section 1248 would seem to 
be broad enough to restrict the power to sell property of 
any kind, the Supreme Court of Oregon, In the case of 
Weider v. Osbom, 20 Oregon 307; 25 Pac. 715, followed 
and cited in Olston v. Oregon Water Power & Railway 
Company, 52 Oregon 343; 96 Pac. 1095, holds that this 
restriction does not extend to choses in action but that 
the same may be sold without an order of court. That 
action was brought to recover the amount of a promissory 
note made by the defendant. The note was assigned by 
the administrator of the payee to the plaintiff as part of 
her distributive share of the estate, without an order 
from the Probate Court. The defendant put in a plea in 
abatement on the ground that the transfer did not pass 
title to the plaintiff and that without an order for the 
transfer by the Probate Court, they would still be liable 
to the estate. The Court said in part: 

"Choses in action are not properly the subject of sale, 
and their conversion into money is ordinarily by collection 
and not by public auction, which is unusual. To put choses 
in action on the same footing as other personal property. 
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and likewise require an order from the probate court to 
authorize their sale, might only result in exchanging one 
chose in action for another ; for while the statute does not 
assume, yet it fairly contemplates that the interests of the 
estate may require that the order for the sale of personal 
property may direct the sale to be made on terms of credit, 
which might involve as to the sale of some of such personal 
property, if notes be included, the exchange merely of one 
note for another; but with this difference, the power of 
the executor or administrator remains as at common law. 
The title of all choses in action are vested in him, and the 
authority to collect or otherwise dispose of them." 

(c) Has an execntor or an administrator authority to 
distribute personal property without an order pf Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required, except for distribution of 

choses in action. The statutes provide: 

"At the first term of the court after the filing of the 
first semi-annual account and each semi-annual account 
thereafter, the court shall ascertain and determine if the es- 
tate be sufficient to satisfy the claims presented and allowed 
by the executor or administrator, within the first six months 
or any succeeding period of six months thereafter, after 
the date of the notice of his appointment, after paying the 
funeral charges and expenses of administration, and if so, 
it shall so order and direct; but if the estate be insufficient 
for that purpose, it shall ascertain what per centum of such 
claims it is sufficient to satisfy, and order and direct accord- 
ingly." (Sec. 1284.) 

"If all the charges and claims shall have been satisfied 
upon the first distribution of the assets, or as soon there- 
after as they may be, the court or judge thereof _shall direct 
the payment of legacies and the disiribution of the remaimng 
proceeds of the personal property among the heirs or other 
persons entitled thereto. • • * " (Sec. 1303.) 
As to distribution of choses in action without an order, 

see Weider v. Osbom, cited above in the answer to (b). 

(d) Do the statutes contain any provision with respect 
to the powers of one execntor or administrator in case 
there are two or more executors or administrators? 

No. 
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PENNSYLVANIA 

(References are to Pardon's Digest — 13th Edition — and Sup- 
plement. Includes Laws to 1909) 

(a) Has a general guardian anthority to sell personal 
property without an order of Court? 

Yes; no order is required. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required, 

(c) Has an executor or tui administrator authori^ to 
distribute personal property without an order of Court, 
and, if so, is distribution of persontU property forbidden 
within any fixed period? 

Yes; no order is required and the statute does not pro- 
hibit distribution witliin any fixed period. The statutes 
provide a means whereby distribution may be .made under 
direction of the orphans' court, but aiso provide specifi- 
cally that distribution may be made without such order, 
but at the risk of the aduiinlstrator or executor. The 
latter provision reads: 

"Executors and administrators may make distribution, 
and pay or deliver legacies, without application as afore- 
said, to the Orphans' Court, upon such security as may be 
satisfactory to them, nevertheless at their own risk." (p. 
1 132, Sec 199.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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RHODE ISLAND 

(References are to General Laws, Revision of 1909) 

(a) Has a general guardian authority to sell personal 
property without an order of Oourt? 

No; an order is required. The statutes provide: 

"Every guardian of the person shal) take suitable charge 
of the person over whom he shall be appointed guardian, 
and every guardian of the estate of another shall manage 
the same frugally and without waste, and shall apply the 
income and profits thereof, or so much thereof as may be 
necessary and proper, to the support and maintenance of 
the ward and his household or family." (Ch. 321, Sec. 29.) 

"A guardian shall collect all the personal property of 
his ward and sell and apply the same or so much thereof 
as shall be necessary, at such time and in such manner as 
the court of probate shall direct, to the payment of all the 
debts of his ward; • * * " (Ch. 321, Sec. 30.) 

"A guardian may make application for the sale of the 
personal estate of his ward, or any of it, for better or 
more advantageous investment, or for the support of his 
ward and the ward's family, or for any other purpose 
beneficial to the ward, and for incidental charges. The ap- 
plication may be granted by the court of probate without 
notice. The court shall prescribe the manner in which 
the property shall be advertised and sold, and, in case 
of private sale, the minimum price. From the order grant- 
ing such application there shall be no appeal." (Ch. 321, 
Sec 31.) 

See also provisions of Section 39, Chapter 312, quoted 
below in answer to question (b). 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Oourt? 

Yes; no order is required. Attention is called to Section 
:}9, Chapter 312 below set forth, from which it seems that 
before permitting any transfer by an executor, adminis- 
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trator or guardian, a corporation should satisfy itself .that 
more than forty days have elapsed since the granting of 
the letters testamentary, administration or guardianship 
and that no appeal is pending from the order granting 
such letters. Section 39 reads as follows: 

"Ail persons making or permitting to be made any pay- 
ment or transfer bono fide upon any official certificate of 
appointment of any executor, administrator, or guardian, 
issued by the probate court in respect of the estate of any 
deceased person or ward, shall be justified and held harm- 
less in so doing, notwithstanding any defect or circumstance 
whatsoever affecting the validity of such appointment : 
Provided, That the transfer of personal property or stock 
or rights of action is not made within forty days from an 
order or decree granting letters testamentary, of adminis- 
tration, or of guardianship, nor while an appeal is pending 
from such order or decree." (Ch. 312, Sec. 39.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

An order is required, except for property bequeathed, 
and distribution of property bequeathed is not forbidden 
within any fixed period. The statutes pro\ide: 

"The surplus of any chattels or personal estate of a de- 
ceased person, not bequeathed, after the payment of his 
just debts, funeral charges, and expenses of settling his 
estate, shall be distributed by order of the probate court 
which shall have granted administration in manner fol- 
lowing : 

First. One-half part thereof to the widow of the de- 
ceased forever, if the intestate died without issue. 

Second. One-third part thereof to the widow of the de- 
ceased forever, if the intestate died leaving issue. 

Third. The residue shall be distributed among the heirs 
of the intestate in the same manner as real estates descend 
and pass by this chapter, but without having any respect 
to the blood of the person from whom such personal estate 
came or descended." (Ch. 316, Sec. 9.) 
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(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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SOUTH OASOLINA 

(References are to Code of Laws, 1902) 

(a) Has a general guardian authority to sell personal 
property without an order of Ootirt? 

No; an order is required. The code provides: 

"The Probate Court by which a guardian shall be ap- ■ 
pointed shall have jurisdiction of the estate of the ward, 
and shall he alone authorized to permit the sale of such 
estate, and settle such guartjian's accounts." (Sec. 51, 
C. C. P.) 

The Courts hold that an order is necessary to authorize 
any sale. McDuffie vs. Melntyre, 11 S. C, 551, and eases 
there cited. 

(b) Has an executor or an administrator anthorily to 
sell personal property without an order of Gourt? 

No; an order is required unless sale be directed by the 
will or unless the sale be of a chose in action. The code 
provides: 

"On all sales of personal property made by executors 
and administrators, they shall first obtain an order from 
the Court of Probate ; and no sale made without such order 
shall be valid, except it be directed by the will." (Sec. 
2605, C. C.) 

Notwithstanding the foregoing provision, the Courts 
hold that its requirements do not extend to sale of a chose 
in action. Chapman v. City Council of Charleston, 30 
S. C. 549, 9 S. E. 591, was an action to compel the City of 
Charleston to deliver or account for certain shares of its 
corporate stock alleged to have been illegally transferred 
on its books by one of the executors of an estate, such 
transfer having been made without an order of the Court 
authorizing the same. The Court said in part: 
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"There can be no doubt that, at common law, an executor 
had an absolute power of disposal over the whole personal 
property of his testator (2 Williams, Exrs., 670, 2d ed.) ; 
and while it is true that this absolute power has been re- 
stricted by the Act of 1824, now incorporated as Section 
1976 of General Statutes, requiring that he shall first ob- 
tain an order of sale from the proper tribunal, unless such 
sale is directed by the will, it has been settled in this state, 
by the case of Rhame v. Lewis, 13 Rich. Eq., 299, recog- 
nized and followed in Reynolds v. Rees, 23 S. C, 438, 
that such restriction does not apply to the power of an 
executor to transfer choses in action. So that if this stock 
is a chose in action there can be no doubt of the power of 
the executors to transfer it, unless forbidden by the terms 
of the will to do so. 

"It seems to us that; this stock must be regarded as a 
chose in action. It is nothing more than an acknowle(^- 
ment that the City Council of Charleston is due to the per- 
son named in the certificate or his assigns the sum of money 
specified therein, which is payable at the time therein 
stated with interest, at the rate specified, payable at certain 
stated times, with a stipulation that the same is transfer- 
able only at the office of the city treasurer. It is a mere 
promise to pay a certain sum of money at a time stated with 
interest thereon at a specific rate, payable at certain stated 
periods. Such a paper signed by an individual would un- 
questionably constitute a chose in action ; and the fact that 
this paper is executed by a corporation can not have the 
effect of altering its nature and legal effect. It follows, 
then, that no order of sale was necessary to render these 
transfers valid." 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required. Distribution "of the goods" 
of any person dying intestate can not be made until ex- 
piration of one year. The code provides: 

"No distribution of the goods of any person dying in- 
testate shall be made till after one year be fully expired 
after the intestate's death." (Sec. 2564, C. C.) 
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And the Court holds that executors should not dis- 
tribute within twelve months. 

In State ea; rel. Swinton v. Bates, 38 S. C, 326, the Court 
held that the law does not require a legatee on demand- 
ing a transfer of State stock bequeathed to him by the 
will of a testator in whose name the stock stands on the 
treasurer's books, to produce a certificate from the Judge 
of Probate that the executor is authorized to transfer 
such stock; the State Treasurer can not enforce such a 
nile as the law has not authorized it, and that one execu- 
tor may sell under the power given to all, or assent to a 
legacy, or transfer assets of the estate without an order 
of any court. But where an executor assented to his own 
legacy of State stock, and directed the State Treasurer to 
transfer such stock to himself individually before the 
expiration of the twelve months after testator's death, 
allowed by law for the ascertainment of debts, the court 
refused to issue its writ of mandamus commanding the 
State Treasurer to make the transfer, but without preju- 
dice to relator's right to renew his application at the 
proper time. The Court said in part: 

"It is the duty of everyone in oflfice or out of office to 
facilitate in every legitimate way the upholding the law 
in its entirety. The estates of the dead, so far as their ad- 
ministration is concerned, is a most sacred trust. The law 
requires executors, or administrators, to first pay the debts 
of the testator, or intestate, as the case may be, and there- 
after to turn over the same to the persons entitled to the 
same. This order fixed by the law should not be inverted, 
and no officer is required by law to assist in such inversion 
— certainly within the twelve months given by law as a pro- 
tection to a personal representative," 

(d) Do the statutes contain any provision with respect 
to the powers of one ezecntor or administrator in case 
there are two or more executors or administrators? 

No. 
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SOUTH DAKOTA 

(References are to Revised Code, 1903 — Hippie Edition, 1904) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order continues in 
force more than one year. The code provides: 

"Every ^ardian appointed shall have the custody and 
care of the education of the minor, and the care and man- 
agement of his estate, until such minor arrives at the age 
of majority, or marries, or until the guardian is legally dis- 
charged." (Sec. 372, Prob. C.) 

"Every guardian appointed under the provisions of this 
chapter, whether for a minor or any other person, must pay 
all just debts due from the ward out of his personal estate 
and income of his real estate, if sufficient; if not, then out 
of his real estate, upon obtaining an order for the sale 
thereof, and disposing of the same in the manner provided 
by law for the sale of real estate of decedents." (Sec. 383, 
Prob. C.) 

"Every guardian must manage the estate of his ward 
frugally and without waste, and apply the income and profits 
thereof, as far as may be necessary, for the comfortable 
and suitable maintenance and support of the ward, and his 
family, if there be any; and if such income and profits be 
insufficient for that purpose, the guardian may sell the 
real estate, upon obtaining an order of the county court 
therefor, as provided, and must apply the proceeds of such 
sale, as far as may be necessary, for the maintenance and 
support of the ward and his" family, if there be any," (Sec. 
385, Prob. C.) 

"When the income of an estate under guardianship is 
insufficient to maintain the ward and his family, or to main- 
tain and educate the ward when a minor, his guardian may 
sell his real or personal estate for that purpose upon obtain- 
ing an order therefore." (Sec. 392, Prob. C.) 

"All the proceedings under petition of guardians for sales 
of property of their wards, giving notice and the hearing 
of such petitions granting and refusing an order of sale, 
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directing the sale to be made at public or private sale, re- 
selling the same property, return of sale and application for 
confirmation thereof, notice and hearing of sucii application, 
making orders rejecting or confirming sales and rqjorts of 
sales, ordering and making conveyances of property sold, 
accounting and the settlement of accounts, must be had and 
made as provided and required by the provisions of law 
concerning the estates of decedents unless otherwise spe- 
cially provided in this chapter.'' (Sec. 404, Prob. C.) 

"No order of sale granted in pursuance of this article 
continues in force more than one year after grantii^ the 
same, without a sale being had." (Sec. 405, Prob. C.) 

Although the language of Section 383 seems to imply 
clearly that the guardian has power to sell personal 
estate without an order of the Court, the Courts hold to 
the contrary. In the case of Washabaugh v. Hall, 4 S. D. 
168, which was an action to recover moneys paid 
to the defendant for an interest in certain land, upon the 
understanding that in ease the defendant did not perfect 
title to the land within a fixed period the money should 
be refunded to the plaintiff, the defendant contended that 
the title had been perfected and, therefore, the plaintiff 
was not entitled to a refund of the money. It appears tliat 
the title of the defendant had been obtained through a 
transfer by the guardian of a minor of a claim of the 
minor against the property in question without an order 
of the Court. The Court said in part: 

"It is contended, however, that the claim of the minor 
was personal property, and could be sold and transferred by 
the guardian, and in respect to the character of the property 
this contention is supported by Mullen v. Wine, 26 Fed. 
Rep., 206, and Webster v. Luther (Minn.), 52 N. W. Rep., 
271, but this does not avoid the difficulty in this jurisdiction. 
Considered as an attempted sale of the personal property, 
the transaction would be controlled in its legal effect by the 
statute of this state, unless it was shown that it took place 
elsewhere, and it does not so appear from the record. As- 
suming that Eliza A. Center was the duly appointed guar- 
dian of J. Carlos Stevens, she had no authority, simply 
because she was such euardian, to dispose of the personal 
estate of her ward. Our statute provides when and how 
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the personal property of a minor may be sold by the guar- 
dian, and there was no attempt to bring this case within 
such statutory conditions, or to show the circumstances 
under which the sale was made. To hold this a good and 
valid transfer would be to hold that any guardian, simply 
by virtue of his relation to his ward, is authorized at will 
to sell and dispose of the personal estate of such ward. We 
can not so hold under our statute. See sections of the 
compiled laws last above cited, (Sec. 6009, et scq., Comp. 
Laws same as Sec. 392 above quoted.) We are very clear 
that, upon the facts disclosed, the trial court was right in 
holding that appellant had not perfected in himself title to 
this land." 

See also De La Montagnie v. Union Ins. Co., 42 Cal., 
290, digested under California and Gentry v. Bearss, 118 
N. W., 1077, digested under Oklahoma. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required unless power of sale is given 
by a will, and even in that case the sale must be eon- 
firmed before title passes. The statutes provide: 

"Xo sale of any property of an estate of a decedent is 
valid unless made under order of the county court, except 
as otherwise hereinafter provided. All sales must be reported 
imder oath, and confirmed by the coimty court, before the 
title to the property soM passes." (Sec. 193, Prob. C.) 

The exception "except as otherwise hereinafter pro- 
vided" in the above section refers to Section 224, that 
being the only section providing for sales otherwise than 
by Court order. That section provides: ■ 

"When property Is directed by the will to be sold, or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without the order of 
the county court, and at either public or private sale, and 
with or without notice, as the executor may determine; but 
the executor must make return of such sales as in other 
cases; and if directions are given in the will as to the mode 
of selling, or the particular property to be sold, such direc- 



Digitized by Google 



tions must be observed. In cither caie no title passes un- 
less the sale is confirmed by the court." (Sec. 2^4, Prob. C.) 

(c) Has an execntor or an administrator authority to 
disbibnte persMial property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The code provides: 

"If the whole of the debts have been paid by the first 
distribution, the court must direct the payment of legacies 
and the distribution of the estate among the heirs, legatees, 
or other persons entitled as provided in the next chapter; 
but if there be debts remaining unpaid, or, jf, for other 
reasons, the estate be not in a proper condition to be closed, 
the court must give such extension of time as may be 
reasonable for a final settlement of the estate." (Sec. 299, 
Prob. C.) 

■'Upon the final settlement of the accounts of the ex- 
ecutor or administrator, or at any subsequent time, upon the 
application of the executor or administrator, or of any 
heir, legatee or devisee, the court must proceed to distrib- 
ute the residue of the estate in the hands of the executor or 
administrator, if any, among the persons who by law are 
entitled thereto; and if the decedent has left a surviving 
child, and the issue of other children, and any of them, 
before the close of administration, have died while under 
age and not having been married, no administration on such 
deceased child's estate is. necessary, but all the estate which 
such deceased child was entitled to by inheritance must. 
without administration, be distributed to the other heirs 
at law. A statement of any receipts and disbursements of 
the executor or administrator, since the rendition of his 
final accounts, must be reported and filed at the time of 
making such distribution, and a settlement thereof together 
with an estimate of the expenses of closing the estate, must 
be made by the court and included in the order or decree; 
or the court or judge may order notice of the settlement of 
such supplementary account, and refer the same as in other 
cases of the settlement of accounts." (Sec. 307, Prob. C.) 

"In the order or decree, the court must name the persons 
and the proportions or parts to which each shall be enti- 
tled, and such persons may demand, sue for and recover 
their respective shares from the executor or administrator, 
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or any person having the same in possession. Such order 
or decree is conclusive as to the rights of heirs, legatees or 
devisees, subject only to be reversed, set aside, or modified 
on appeal." (Sec. 308, Prob. C.) 

"Before any decree of distribution of an estate is made, 
the county court must be satisfied, by the oath of the 
executor or administrator, or otherwise, that all state, 
county, school and municipal taxes, legally levied upon per- 
sonal property of the estate, have been fully paid." (Sec. 
311, Prob. C.) 

(d) Do the statutes contain any provision with respect 
to the powers of one execator or administrator in case 
there are two or more executors or administrators? 

Yes; the code provides: 

"When all the executors named are not appointed by the 
court, those appointed have the same authority to perform 
all acts and discharge the trust required by the will, as 
effectually for every purpose as if all were appointed and 
should act together; when there are two executors or ad- 
ministrators, the act of one alone shall be effectual, if the 
other is absent from the state, or laboring under any legal 
disability from serving, or if he has given his coexecutor 
or coadministrator authority, in writing, to act for both; 
and when there are more than two executors or adminis- 
trators, the act of a majority of them is valid." (Sec. 75, 
Prob. C.) 
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TENNESSEE 

(References are to Shannon's Code 1896 and Supplement 
1897-03) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required. Although the provisions of 
the statutes with respect to sales of personal property of 
a ward do not specifically cover sales for all purposes 
that might possibly arise, such provisions as there are 
seem to indicate clearly an intention that no sale shall be 
made without first obtaining an order of the court. Tha 
statutory provisions bearing on the question are as fol- 
lows: 

"Guardian to take possession of ward's property, etc. — 
Every guardian shall take into his possession, for the use 
of the ward, the profits of all his lands, tenements, and here- 
ditaments; and, also the goods and chattels and other 
personal estate of the ward." (Sec. 4272.) 

"Live stock to be kept on plantation. — All horses, cattle, 
sheep or hogs of the ward shall be kept upon his lands and 
plantations until he comes of age ; and he shall have the in- 
crease and sustain the loss if any happens." (Sec. 4274.) 

"Plate to be preserved, — All plate shall be preserved and 
delivered to the ward when at age, in kind according to 
weight and quantity." (Sec. 4276.) 

"Perishable, etc., property to be sold. — Every guardian, 
as soon as the same can be done conveniently, shall, by order 
of the county court, sell and dispose of all his ward's goods 
and chattels that are liable to perish, consume, or be the 
worse by using or keeping, for the most that can be gqf, for 
the same, at pubHc sale, on six months' credit, first giving 
twenty days' notice of such sale, by advertisement in a 
newspaper, or by posting bills at suitable places." (Sec. 
4277-) 

"Debts, order to sell property to pay. — When an estate 
has come to the ward chained with or subject to any debts 
or demands, and the guardian is notified thereof he may 
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apply to the county court for an order to sell so much of the 
personal or real estate of the ward as may be sufficient to 
discharge such debt or demand." (Sec. 4284.) 

"Form of order. — The order of the court shall particu- 
larly specify what property may be sold, and how it shall 
be done, and shall require the sale to be reported to the 
court at the first term if it be personal estate, and at the 
second term if it be real estate." (Sec. 4286.) 

"Disaffirmance. — The court may confirm or disaffirm the 
sale, and order a resale, according to its discretion," (Sec. 
4287.) 

Chapter 146, Laws of 1901, specifies the securities in 
which a guardian may invest and then provides "a guard- 
ian may, with the approval of the court, sell said securities 
for purpose of investment." 

(b) Has an exeentor or an administrator anthority to 
sell personal property without an order of Court? 

Yes; no order is required. The statutes contain no pro- 
vision relating to sales of personal property, except the 
following: 

"Sale. — The executor or administrator shall make sale 
of the goods and chattels of the deceased to the highest 
bidder, on ten days' notice of the time and place of sale, 
which place shall be the usual residence of the deceased, or 
other place deemed more convenient by the executor or 
administrator." (Sec. 3979.) 

(c) Has an executor or an administrator antiiority to 
distribute personal property without an order of Court 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fixed period. 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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(References are to Revised Statutes, 1895) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; not only is an order of sale required, but the sale 
must be confirmed by decree of the Court. The statutory 
provisions bearing on the question are: 

"The provisions, rules and regulations which govern 
estates of decedents shall apply to and govern such guar- 
dianships, whenever the same are applicable and not incon- 
sistent with any of the provisions of this title." (Sec. 

2558.) 

See Section 2113 in answer to question (b) below. 

"The guardian of the estate, as soon as practicable after 
appraisement, shall apply for an order of the court to sell 
at public or private sale, for cash or on credit not exceeding 
six months, all the personal property belongii^ to the ward 
that is liable to perish, waste or deteriorate in value, or 
that will be an expense or disadvantage to the estate to keep 
on hand." (Sec, 2651.) 

"All sales of the property of the ward shall be reported 
to the court in which the guardianship is pending, by the 
guardian, within thirty days after the sale is made." (Sec. 
2672.) 

"At any time after the expiration of five days from tht 
filing of a report of sale, it shall be the duty of the court 
in which the same has been filed, at a regular term thereof, 
to inquire into the manner in which such sale was made, 
and to hear evidence in support of or against such report, 
and if satisfied that such sale was fairiy made and in con- 
formity with law, the court shall cause to be entered upon 
its minutes a decree confirmit^ such sale, and order the 
report of sale to be recorded by the clerk, and the proper 
conveyance of the property sold to be made by the guardian 
to the purchaser upon compliance by such purchaser with 
the terms of sale." (Sec. 2675.) 

"If the court is not satisfied that the sale was fairly made, 
and in conformity with law, an order shall be entered upon 
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the minutes, setting the same aside, and ordering the prop- 
erty to be again sold, if necessary." (Sec. 2676.) 

<<***!„ tfig f jjf of J jfl/g gf personal property no 
conj-eyance shall be necessary, but the decree of the court 
confirming the sale shall vest the right and title of the ward 
to the property sold in the purchaser, and shall be prima 
facte evidence that all the requirements of the law have been 
complied with in making such sale." (Sec. 2677.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required, except in cases where power 
of sale is given by a will. The statutes provide: 

"No sale of any property belonging to an estate shall be 
made by an executor or administrator without an order of 
the court authorizing the same." (Sec, 2113.) 

"Whenever in a will power is given to an executor to 
sell any property of the testator, no order of the county 
judge shall be necessarj' to authorize the executor to make 
siich sale, and when any particular directions are given by a 
testator in his will respecting the sale of any property be- 
longing to his estate, the same shall be followed unless such 
directions have been annulled or suspended by order of 
the court as hereinbefore provided." (Sec. 2007.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required, except in case tlie will pro- 
vides that no action shall be had in the County Court 
in relation to the settlement of the estate, other than the 
probating and recording of the will and the return of an 
inventory, appraisement and lists of claims of the estate. 
The provisions of the statutes bearing on the question 
are: 

"Any person capable of making a will may so provide 
in his will that no other action shall be had in the county 
court in relation to t!;e settlement of his estate than the 
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probating and recording of his will, and the return of an 
inventory, appraisement and lists of claims of his estate." 
(Sec. 1995.) 

"The administration of an estate under a will shall in all 
respects be governed by the provisions of the law respect- 
ing the administration of intestates' estates except where 
it is otherwise provided by law or by the provisions and 
directions of the will." (Sec. 2009.) 

"If the estate to be distributed shall consist only of money 
or debts diie the estate, or both, the court shall fix Ike 
amount to which each distributee is entitled and order the 
payment and delivery thereof by the executor or adminis- 
trator." (Sec. 2163.) 

"If the Estate do not consist entirely of money or debts 
due the estate, or both, the court shall appoint three or 
more discreet and disinterested persons as commissionerj 
to make a partition and distribution of the estate, unless the 
court has already determined that the estate is incapable 
of partition." (Sec. 2164, as amended by Ch. 77, Laws 
of 1905.) 

"Said commissioners having divided the whole or any 
part of the estate, shall make to the court a report in writ- 
ing, subscribed and sworn to by them, containing a state- 
ment of the property divided by them and also a particular 
description of the property allotted to each distributee and 
its value. And if it be real estate that has been divided, 
said report shall contain a general plat of said land with 
the division lines plainly set down and the number of 
acres in each share." (Sec. 2168.) 

"Upon the return of such report it shall be the duty of 
the court at some regular term to examine the same care- 
fully and to hear all exceptions and objections made 
thereto, and to hear evidence in favor of or against the 
same, and if it be merely informal to cause said informality 
to be corrected; and if such division shall appear to have 
been fairly made according to law, and no valid exceptions 
are taken to it, the court shall approve it and order it to 
be recorded, and shall enter a decree vesting title in the 
distributees of their respective shares or portions of the 
property as set apart to them by the commissioners; but 
if said division shall not appear to have been fairly made 
according to law. or any valid exceptions are taken to it, 
the court shall set aside said report and division and order 
a new partition to be made." (Sec. 2169.) 

"Upon a settlement of an estate, if there is any of the 
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estate remaining in the hands of the executor and adminis- 
trator, and the heirs, devisees or legatees of the estate, or 
their assignee or either of them, are present or represented 
in court, it shall be the duty of the county judge to order 
a partition and distribution of the estate to be made among 
them upon satisfactory proof being made that they are 
entitled to receive it." (Sec. 2198.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

Yes; the statutes provide: 

"Should there be more than one executor or administra- 
tor of the same estate at the same time, the acts of one of 
them as such executor or administrator shall be as valid 
as if all had acted jointly, and in case of the death, resigna- 
tion or removal of an executor or administrator, if there be 
a coexecutor or coadministrator of such estate, he shall pro- 
ceed with the administration as if no such death, resignation 
or removal had occurred." {Sec. 1989.) 

"The preceding article shall not be construed to author- 
ize one of several executors to convey real estate, but in 
such case all the executors who have qualified as such and 
who are acting as such shall join in such conveyance." 
(Sec. 1990.) 
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UTAH 

(References are to Compiled Laws, 1907) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No ; an order is required and the sale must be confirmed 
by the Court before title passes. The statutes provide: 

"When a sale of the property of a ward is necessary to 
niaintain him or his family, or to maintain and educate 
the ward when a minor, or to pay the debts and expenses 
of guardianship, or when it appears to the satisfaction of 
the court that it is for the best interests of the estate that 
the real or personal property, or some part thereof, be sold, 
mortgaged or leased, the guardian may sell, mortgage, or 
lease the same, upon an order of Ike court: Provided, that 
if a ward be insane, and confined in the state mental hos- 
pital, and have a family in this stale, the property of such 
ward exempt from execution shall not be sold nor used for 
his care and maintenance in the hospital. The proi-isions 
of this title respecting the sale, mortgaging and leasing of 
the properly of decedents, and the powers, duties, rights 
and obligations thereby conferred and imposed shall as far 
as applicable, govern the sale, mortgaging and leasing of 
property under guardianship." (Sec. 4015.) 

For the provisions of the same title with respect to 
sale, etc., of the property of decedents, see sections quoted 
in answer to question (b) below. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required except where power of sale is 
given by a will, but even in that case the sale must be con- 
firmed before title passes. The statutes provide: 

"No sale of any property of an estate of a decedent is 
valid unless made nnder order of the court, except as other- 
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wise provided in this chapter. All sales must be reported 
under oath to and confirmed by the court before tlie title 
to the property sold passes." (Sec. 3878.) 

The exception "as otherwise provided" refers to Sec- 
tion 3881, that being the only section in the chapter pro- 
viding for sale otherwise than under order of the Court. 
The section provides: 

"When property is directed by the will to be sold, or 
authority is given by the will to sell property, the executor 
may sell any property of the estate without order of the 
court, and at either public or private sale, and with or with- 
out notice, as the executor may determine, but the executor 
must make return of such sales as in other cases; and if 
directions are given in the will as to the mode of selling, 
or the particular property to be sold, such directions must 
be observed. In either case, no title passes unless the sale 
be confirmed by Ike court." (Sec, 3881.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"When all debts are paid, or sooner, if before that time 
all the property of the estate has been sold, or there are 
sufficient funds in his hands for the payment of all the 
debts due by the estate, and the estate be in proper condition 
to be closed, the executor or administrator must render a 
final account and pray for settlement of his administration. 
Such petition shall contain the names and addresses of the 
heirs, devisees or other persons entitled to participate in 
such distribution, according to the best knowledge, informa- 
tion and belief of the executor or administrator. The clerk 
shall file the petition and fix the date of hearing thereon, 
and give the notice provided by law." (Sec. 3952.) 

"Upon the final settlement of the accounts of the executor 
or administrator or at any subsequent time upon the peti- 
tion of the executor or administrator, or of any heir, legatee 
or devisee, and upon notice the court must proceed to dis- 
tribute the residue of the estate in the hands of the executor 
or administrator, if any, among the persons who by law are 
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entitled thereto; and if the decedent has left a surviving 
child, and the issue of other children and any of them, be- 
fore the close of the administration have died while under 
age and not having been married, no administration on such 
deceased child's estate is necessary but all the estate to 
which such deceased child was entitled by inheritance must, 
without administration, be distributed to such child's heirs- 
at-law. A statement of any receipts and disbursements of 
the executor or administrator, since the rendition of his final 
accounts must be reported and filed at the time of making 
such distribution, and a settlement thereof together with 
an estimate of the expenses of closing the estate must 
be made by the court, and included in the order or decree or 
the court may order notice of the settlement of such sup- 
plementary accounts, and refer the same as in other cases 
of the settlement of accounts." (Sec. 3952.) 

"In the order of decree the court must name the persons 
and the proportions or parts to which each shall be entitled, 
and such persons may demand and sue for, in any court of 
competent jurisdiction, and recover their respective shares 
from the executor or administrator or any person having 
the same in possession." (Sec. 3954.) 

"Before any decree of distribution of an estate is made, 
the court must be satisfied, by the oath of the executor or 
administrator, or otherwise that all state, county and mu- 
nicipal taxes legally levied upon personal property of the 
estate have been fully paid." (Sec. 3956.) 

"The district court must require every administrator or 
executor to pay out of the funds of the estate all taxes due 
from such estate ; and no order or decree for the distribution 
of any property of any decedent among the heirs or devisees 
shall be made until all taxes against the estate are paid." 
(Sec. 2613.) 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or admimstratorB? 

Yes; the statutes provide: 

"When all the executors named are not appointed by the 
court, those appointed have the same authority to perform 
all acts and discharge the trust required by the will as 
effectually for every purpose as if all were appointed, and 
should act together; where there are two executors or ad- 
ministrators, the act of one alone shall be effectual, if the 
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other is absent from the state or laboring under any legal 
disability from serving, or if he has given his coexecutor 
or coadministrator authority in writing to act for both ; and 
where there are more than two executors or administrators, 
the act of a majority is valid." (Sec, 3910.) 
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VERMONT 

(References are to Public Statutes ef 1906) 

(a) Has a general gnu-dian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The etatutory provisions 
bearing on the question are: 

"A guardian of a minor appointed by the probate court 
shall have the care and management of the estate, and, ex- 
cept as otherwise provided, the custody and tuition of the 
minor, shall furnish him suitable employment, provide for 
his education and instruction in science or some trade or 
profession, according to his circumstances, and may bind 
him out to service as provided by law." (Sec. 3153.) 

"The guardian, when it is necessary, or for the interest 
of his ward, shall sell his personal estate, and out of the 
proceeds, and the income of his real estate, if sufficient, 
pay the necessary expenses of the maintenance and educa- 
tion of his ward." (Sec. 3184.) 

In the case of Fletcher v. Fletcher, 29 Vt. 98, the court 
holds that a guardian may sell the personal property of 
his ward without an order of the court. 

(b) Has an executor or an administrator authority to 
sell personal property without ui order of Court? 

Yes; no order is required, although provision is made 
whereby such an order may be obtained. The statutes 
provide: 

"The probate court, on the application of the executor or 
administrator, may order the personal estate, or part of it, 
to be sold when it appears necessary for the purpose of 
paying debts, legacies or expenses of administration, or for 
the preservation of the property." (Sec. 2870.) 

In case of Mead v. Byington, 10 Vt., 116, the conrt holds 
that an administrator who sells personal estate, either 
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at public or private sale, without an order from the pro- 
bate court, will not be held responsible for losses if he 
acts in good faith. In that case the Court says at page 
121: 

"The administrator is entitled to an order of the probate 
court to sell at public or private sale, yet we do not think 
such order indispensable to his protection against losses 
if he acts with due judgment and discretion and in good 
faith. If he so acts it must be indifferent to the estate 
whether he sells at private sale with or without an order 
for that purpose," 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and no time is fixed within 
which distribution is prohibited. Although the statutes 
provide that the probate court shall assign the residue of 
the estate to the persons entitled to the same, the courts 
hold that voluntary distribution may be made. The 
statutes provide: 

"After payment of the debts, funeral charges and ex- 
penses of administration, and after the allowance made for 
the expense of the maintenance of the family of the de- 
ceased, and for the support of his children under seven 
years of age, and after the assignment to the widow of her 
one-third interest and of her share in the personal estate, 
or when sufficient effects are reserved in the hands of the 
executor or administrator for the above purposes, the pro- 
bate court shall assign the residue of the estate to the per- 
sons entitled to the same; and, in its order, the court shall 
name the persons, and proportions or parts to which each 
is entitled ; and said persons may demand and recover their 
respective shares from the executor or administrator or any 
other person having the same in his possession; but the 
court may decline to make such distribution until suitable 
gravestones are erected at the grave of the deceased, if 
buried in this state; or the court may appropriate sufficient 
funds to supply such gravestones." (Sec. 2944.) 
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In re. Scott's Account, 36 '\''t., 297, the Coort holds that 
where the distributees are known and their shares un- 
disputed, the administrator may pay them what is due 
without a decree of distribution and credit such payments 
in his final account, the Court saying with reference to 
tiie section of the statute above quoted: 

"The main purpose of the statute in providing for the 
order of distribution seems to be to insure the just account- 
ability to the party entitled for the money thus being in the 
hands of the administrator. When that end has been ac- 
complished by his voluntary action there would seem to be 
no question for resorting to the court for an order in that 
behalf. Another purpose of that provision seems to be to 
enable the administrator to protect himself under an order 
of the court against any claims that might be made on him 
for funds of the estate in his hands. If he should see fit to 
take the risk of disposing of the funds without the shield 
of such order and no claim should be made upon him by any 
person otherwise entitled to those funds and in point of 
fact he had paid them over to the person entitled and to 
whom they would have been ordered to be paid, it is diffi- 
cult to see on what ground the transaction can be called in 
question." 

(d) Do the statutes contain uij provision with respect 
to the powers of one executor or administrator in case 
there are two or more execntors or administrators? 

No. 
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(References are to Virginia Code — Pollard, 1904. Amendments 
to and including 1910 examined) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Yes; no order is required. The only statutory pro- 
visions bearing on the question are as follows: 

"Eveiy guardian who is appointed as aforesaid, and gives 
bond when it is required, shall have the custody of his ward, 
and the possession, care and management of his estate, 
real and personal, and out of the proceeds of such estate 
shall provide for his maintenance and education. But the 
father of the minor, if living, and in case of his 
death, the mother, while she remains unmarried, shall, tf 
fit for the trust, be entitled to the custody oi the person 
of the minor and to the care of his education. And unless 
the guardian shall sooner die, be removed or resign his 
trust, he shall continue in oflice until the minor, beii^ a 
male, shall attain the age of twenty-one years or being a 
female, shall attain that age or marry, or in the case of 
a testamentary guardianship, until the termination of the 
period limited therefor. At the expiration of his trust he 
shall deliver and pay all the estate and money in his hands 
or with which he is chargeable, to the person entitled to 
receive the same." (Sec, 2603.) 

"No disbursements shall be allowed to any guardian, 
where the deed or will, under which the estate is derived, 
does not authorize it, beyond the annual income of the 
ward's estate, except in the following cases: 

First: When the ward is of such tender years or infirm 
health that he can not be bound out as an apprentice, or no 
person suitable will take him as such ; or, 

Second: When although old enough to he bound out as 
an apprentice, it shall be deemed best for the ward that the 
principal of his personal estate, or a portion thereof, shall 
be applied towards his education and maintenance, and the 
court before which the accounts of the guardian may be 
settled shall be satisfied that such expenditure was actually 
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made, and was judicious and proper, and shall allow the 
same." (Sec. 2604.) 

"When any such disbursements shall be so allowed, the 
court shall, if necessary, order the sale of such portion of 
the personal estate of said ward as may be necessary to pay 
the balance of such expenditures over and above the in- 
come of his estate, and may sanction any sale previously 
made which, if it had not been so made, the court, at the 
time of allowii^ such disbursements (in excess of the in- 
come of the ward's estate) would have ordered; but neither 
the ward personally nor His real estate shall be liable for 
such disbursements," (Sec. 2605.) 

In the case of Bank of Va. v. Craig, 6 Leigh 399, the 
court held that a guardian has power over his ward's 
personalty similar to that of an executor and has the 
right to sell bank stock standing m his name as such, and 
assign the stock certificate without an order of court, and 
that the bank had no right to prevent the transfer of the 
stock on its books. The Craig case was cited with ap- 
proval in Hunter v. Lawrence's Administrator, 11 Grat., 
111. Id the latter case the guardian sold a bond belonging 
to his ward without an order of court and applied the 
proceeds to his personal use. The surety on the bond of 
the guardian made good the loss sustained by the ward 
and then brought this action against the executor of the 
transferee of the bond, claiming that the guardian had no 
power to sell the bond without an order of court The 
court held that the guardian had such power, and that a 
bona fide purchaser for value without actual or construc- 
tive notice of fraud of the guardian was not liable to the 
ward if the proceeds were misappropriated. 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. In Leake's Esr. v. Leake, 75 
Va., 792, 800, the Court says: 

"It is not legally correct to say that the executor here or 
in any case is a mere stakeholder of the assets of the estate. 
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With respect to such assets the executor is something more 
than a stakeholder ; he is a trustee having the same property 
in such assets as the testator had when alive. He holds 
the legal title; he may sell and dispose of the personal 
effects, and they can not be followed by creditors and 
legatees except in cases of fraud and collusion." 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
bidden within any fi^ed period. 

(d) Do the statutes contain any provision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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WASHINGTON 

(References are to Remington & Ballinger's Annotated Codes 
and Statutes 1909) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

Tes; no order is required. The provisions of the stat- 
ntes bearing on the question are: 

"Every guardian appointed as aforesaid shall have the 
custody and tuition of the minor, and the care and man- 
agement of the estate of such minor, except as hereinafter 
provided, until he or she shall have attained the age of 
majority; and males shall be deemed of full and legal age 
when they shall be twenty-one years old, and females shall 
be deemed of full and legal age when they shall be eighteen 
years old, or at any age under eighteen, when, with the 
consent of the parent, or guardian, or other person under 
whose care or government they may be, they shall have 
been lawfully married." (Sec. 1633.) 

"It shall be the duty of the guardian of any minor — 

1. To make out and file, within three months after his 
appointment, a full inventory, verified by oath, of the real 
and personal estate of his ward, with the value of the same, 
and failing so to do, it shall be the duty of the court to 
remove him and appoint a successor, 

2. To manage the estate for the best interest of his ward. 

3. To render on oath to the proper court an account 
of his receipts and of his expenditures, with vouchers 
therefor, at least once in every two years, and whenever 
cited so to do, and failing so to do, he shall receive no al- 
lowances for services, and be liable to said ward on his 
bond in damages for ten per cent of the whole amount of 
the estate, both real and personal, in his hands belonging to 
such ward, 

4. At the expiration of hts trust fully to account for and 
pay over to the proper person all the estate of said ward 
remaining in his hands, 

5. To pay all just debts due from such ward out of the 
estate in his hands, and to collect all debts due such ward, 
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and in case of doubtful debts, to compound the same, and 
to appear for and defend, or cause to be defended, all suits 
against such ward. 

6. When any ward has no father or mother, or such 
father or mother is unable or fails to educate such ward, 
it shall be the duty of his guardian to provide for him 
such education as the amount of his estate may justify." 
(Sec. 1636.) 

"The superior court, may, on the application of a guard- 
ian or any other person, said guardian having due written 
notice thereof, order and decree any change to be made 
in the investment of the estate of any ward that may to such 
court seem advantageous to such estate." (Sec. 1641.) 

(b) Has an executor or fui administrator anthority to 
sell personal property without an order of Court? 

No ; an order is required except in cases where execu- 
tors are acting under wills dispensing with letters testa- 
mentary and authorizing sales without an order of court 
and without notice or confirmation of sale. The statutes 
provide; 

"No sale or mortgage of any property shall be valid 
unless made under order of the court, unless otherwise 
provided by law." (Sec. 1491.) 

The exception "unless otherwise provided by law" 
refers to Section 1520, that being the only section where 
provision is made for sale otherwise than by court order. 
That section provides: 

"Such executors, who have been heretofore acting under 
wills dispensing with letters testamentary or of adminis- 
tration, and those who may hereafter act under such wills, 
shall have power, after the filing of an inventory of the es- 
tate, if the said estate has been adjudged to be solvent 
according to the provisions of Section 2 of this act, to sell 
and convey the real and personal property of their testator, 
where the will authorizes them so to do, without an order 
of the court for that purpose, and without notice or con- 
firmation of sale," (Sec, 1520.) 

(c) Has an executor or tm administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 
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No; an order is required. The statotes provide: 

"Every executor or administrator shall render a full 
account of his administration at the expiration of one year 
from the time of his appointment. If he fail to present 
his account, it shall be the duty of the court to compel the 
renderii^ of such account by attachment, and any person 
interested in the estate may apply for and obtain an attach- 
ment, but no attachment shall issue unless a citation shall 
have been first issued and returned, requiring the executor 
or administrator to appear and show cause why an attach- 
ment should not issue." (Sec. 1556.) 

"Upon the settlement of the accounts of the executor or 
administrator at the end of the year, as required by this 
act, the court shall make an order for the payment of the 
debts, as the circumstances of the estate shall require. If 
there be not sufficient funds in the hands of the executors 
or administrators, the court shall specify in the decree the 
sum to be paid each creditor," (Sec, 1572.) 

"If all the debts shall have been paid by the first distri- 
bution, the court shall proceed to direct the payment of 
legacies, and the distribution of the estate among the heirs, 
legatees, or other persons entitled; but if there be debts 
remaining unpaid, the court shall give such extension of time 
as may be reasonable, for the final settlement of the same." 
(Sec. 1576.) 

"Upon the settlement of the account of the exeaitor or 
administrator or at any subsequent time, upon the applica- 
tion of the executor or administrator, or any heir, devisee 
or legatee, the court shall proceed to distribute the residue 
of the estate among the persons who are by law entitled." 
(Sec. 1587.) 

"In the decree the court shall name the person and the 
portion or part to which each shall be entitled; and such' 
persons shall have the right to demand and recover their 
respective shares from the executor or administrator, or 
any person having the same in possession." (Sec. 1588.) 

In the caaes of Balch v. Smith, 4 Wash., 497, and 
Lawrence v. Bellingham Bay, et al., Railroad Company, 
4 Wash., 664, the Court holds that the intervention of 
the probate court and an adjudication and distribution 
thereunder are essential to passing title. Both of these 
cases relate to real estate, but in the latter case the 
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Court says "that the usual method by which an heir 
was vested with such a perfect title to property, real or 
personal, of his ancestor as would enable him to maintain 
an action therefor, was by a decree of distribution of the 
probate court pending or at the close of administration 
upon the estate of the ancestor." 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 

No. 
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WEST VIRGINIA 

(References are to Code of 1906 and Supplement of 1907) 

(a) Has a general gnardian authority to sell personal 
property without an order of Court? 
No; an order is required. The code provides: 

"Every guardian who shall be appointed as aforesaid, and 
give bond when it is required, shall have the custody of 
his ward, and the possession, care and management of his 
estate, real and personal, and out of the proceeds of such 
estate shall provide for his maintenance and education, but 
the father of the minor, if living, and in the case of his 
death, the mother, if fit for the trust, shall be entitled to the 
custody of the person of the minor, and to the care of hts 
education. And unless the guardian shall sooner die, be 
removed, or resign his trust (and the court that appointed 
him may allow him to resign), he shall continue in office 
until the minor shall attain the age of twenty-one years, 
notwithstanding the minor may marry before that time, or, 
in the case of a testamentary guardianship, until the ter- 
mination of the period limited therefor. At the expiration 
of his trust, he shall deliver and pay all the estate and 
money in his hands or with which he is chargeable, to those 
entitled thereto, and no married woman shall be appointed 
a guardian, and the marriage of a female guardian shall 
terminate her guardianship," (Sec. 3220.) 

"Xo disbursement shall be allowed to any guardian where 
the deed or will under which the estate is derived, does not 
authorize it, beyond the annual income of the ward's estate, 
except in the following cases : 

First: When the ward is of such tender years or infirm 
health that he can not be bound out as an apprentice, or no 
suitable person will take him as such; or. 

Secondly: When (although old enough to be bound out 
as an apprentice) it shall be deemed best for the ward that 
the principal of his personal estate, or a portion thereof, 
should be applied towards his education or maintenance. 
But the guardian shall, before thus applying any part of 
such principal, tile his petition before the circuit court of 
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the county in which he was appointed, for the permission 
thus to apply the whole or a portion of said principal, in 
which petition he shall state the facts relied on by him to 
induce the court to grant the prayer of the petition. The 
court shall appoint a guardian ad litem for the ward, who 
shall answer the said petition. Upon the hearing of the 
case the court may grant or refuse the petition as to it may 
seem judicious and proper. No credit shall be allowed the 
guardian in the settlement of his accounts for expenditures 
for his ward under this section, except for disbursements 
of the annual income of his ward's estate, and for such 
amounts as the said court shall have first authorized to be 
expended of the principal of his personal estate, as herein- 
before provided." (Sec. 3221.) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The provisions of the code 
bearing on the question are: 

"Unless it be necessary for the payment of funeral ex- 
penses, chat^es of administration or debts, the personal 
representative shall not sell estate which the will directs 
not to be sold." (Sec, 3269.) 

"Of the goods not mentioned in the preceding section, 
other than such as are exempt by the twenty-seventh sec- 
tion of the forty-first chapter of this Code, the personal 
representative shall, as soon as convenient, sell at public 
auction such as are likely to be impaired in value by keep- 
ing, giving a reasonable credit (except for small sums) and 
taking bond with good security," (Sec. 3270.), 

"If the goods so sold be not sufficient to pay the funeral 
expenses, charges of administration, debts and legacies, the 
personal representative shall sell so much of the other goods 
and chattels as may be necessary to pay the same, having 
regard to the privilege of specific legacies." (Sec. 3271.) 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and distribution is not for- 
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bidden within any fixed period. Provision is made 
whereby a legatee or distributee may obtain an order 
directing distribution as follows: 

"When a report of the accounts of any personal repre- 
sentative, and of the demands and debts against his de- 
cedent's estate, shall have been hied in the oiBce of a court 
under this chapter, the said court, after two years from the 
qualification of such personal representative, may on the 
motion of a legatee or distributee of his decedent, make an 
order for the creditors of such decedent to show cause on 
some day to be named in the order, against the payment 
and delivery of the estate of the decedent to his legatees 
or distributees, copies of which order shall be posted and 
published in the same manner and for the same time as 
is provided in section thirteen of this chapter, with respect 
to the notice for the time and place for proof of debts. 
On or after the day named in the order, the court may order 
the payment and delivery to the legatees or distributees 
of the whole, or a part of the money and other estate, not 
before distributed, with or without a refunding bond, as 
the court may prescribe. But every legatee or distributee, 
to whom any such delivery or payment is made and his 
representatives, may, in a suit brought against him, within 
five years afterwards, be adjudged to refund a due propor- 
tion of any debts or demands appearing against the de- 
cedent, and of the costs attending their recovery." (Sec. 
3324) 

(d) Do the statutes contain any provision with respect 
to the powers of one executors or administrator in case 
there are two or more executors or administrators? 

No. 
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(References are to Statutes — 1898 — Sanborn & Berryman — and 
Supplement) 

(a) Has a general gnardian anthority to sell personal 
pl-operty without an order of Court? 

Yes; no order is required. Provision is made whereby 
an order may be obtained, but it seems clear from the 
statutory provisions bearing on the question that such 
provision is not intended as a restriction on the common 
law power. The statutes provide: 

"Every guardian appointed under the provisions of this 
chapter shall pay the jnst debts of the ward out of his 
personal estate and the income of his real estate, if suffi- 
cient, and if not, then out of his real estate upon selling the 
same as provided by law. Unless special provision be 
made all proceedings for the presentation, allowance and 
adjustment of claims and demands against persons under 
guardianship shall be had and made as provided in these 
statutes relating to the estates of decedents. Such guar- 
dian shall settle all accounts of the ward and may demand, 
sue for, collect and receive all debts due to him, or may, 
with the approbation of the county court, compound and 
discharge the same on receiving a fair and just dividend 
from the debtor's estate, and shall appear for and represent 
his ward in all actions and proceedings except where an- 
other person is appointed for that purpose. Such guardian 
may also, with the approval of the county judge, adjust, 
compromise and discharge any and all claims for damages 
which his ward may have ; and any compromise and dis- 
charge of such claims heretofore made in good faith by any 
such guardian with such approval is hereby declared 
valid. • * • " (Sec. 3982.) 

"Every guardian shall manage the estate of his ward 
frugally and without waste and apply the personal property 
or the income therefrom or from the real estate, as far as 
may be necessary for the suitable education, maintenance, 
and support of the ward and of his family, if there be any 
legally dependent upon him for support, and also for the 
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care and proper protection of the real estate of such ward. 
If the personal property and income from the real estate 
shall be insufhcient for those purposes, the guardian may 
also sell the real estate, upon obtaining a license therefor, as 
provided by law, and shall apply the proceeds of such sale, 
so far as may be necessary for such maintenance and sup- 
port as aforesaid." (Sec. 3983 as amended by Chapter 236, 
Laws of 1909.) 

"The county courts, in their respective counties, on the 
application of a guardian or of any person interested in 
the estate of any ward, after such notice to all persons in- 
terested therein as the court shall direct, may authorize 
or require the guardian to sell and transfer any stock in 
public funds or in any bank or other corporation, or any 
other personal estate or effects held by him as guardian and 
to invest the proceeds of such sale and also any other moneys 
in his hands in real estate or in any other manner that 
shall be most for the interest of all concerned therein ; and 
the said court may make such directions as the case may 
require for managing, investing and disposing of the estate 
and effects in the hands of the guardian." (Sec. 3986,) 

(b) Has an executor or an administrator authority to 
sell personal property without an order of Court? 

Yes; no order is required. The sole provision of the 
statutes bearing on the question is as follows: 

"Every executor and administrator shall account for the 
personal estate of the deceased at the appraised value 
thereof, excepting when debts due the deceased remain un- 
collected without his fault he shall not be required to account 
for the same, and when personal property has been sold 
under an order of the county court he shall account for the 
same at the price for which it sold. He shall not make 
profit by the increase nor suffer loss by the decrease or 
destruction without his fault, of any of the personal 
estate. If he shall sell any part of the personal estate with- 
out an order of court for less than the appraised value he 
shall not be liable for the loss if it shall appear that such 
sale was beneficial to the estate; if he sell for more than 
the appraised value he shall account for the excess." (Sec. 
3924) 
In the case of Munteith v. Rahn, 15 Wis., 227, the Court 
held that an administrator under his common law power 
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may dispose of the personal assets of the estate by sale 
without an order of court, but in such case he is liable 
if the sale was made for less than the appraised value. 
This right of sale also extends to notes, bonds and choses 
in action belonging to the estate. Cleveland v. Harrison, 
15 Wis., 741. 

See also Williams v, Ely, 13 Wis., 1, cited below in 
answer to (c). 

(c) Has an executor or an administrator authority to 
distribute personal property without an order of Court, 
and, if so, is distribution of personal property forbidden 
within any fixed period? 

Yes; no order is required and no time is fixed within 
which distribution is prohibited. Although the language 
of the statutes (Section 3940) would seem to imply that a 
judgment of the court is necessary, the courts have held 
that the statutory provisions are intended as general 
regulations of those subjects and not as restrictions upon 
the common law powers of executors and administrators. 
See Williams v. Ely, 13 Wis., 1, digested below. The pro- 
visions of the statutes bearing on the question are as 
follows: 

"i. After the payment of the debts, funeral chai^^es and 
expenses of administration and after deducting all the allow- 
ances provided for in this chapter or when sufficient effects 
shall be reserved in the hands of the executor or adminis- 
trator for the above purposes, the county court shall, by a 
judgment assign the residue of the estate, if any, to such 
persons as by law are entitled to the same. 

"2. Such judgment may be made on the application of 
the executor or administrator or of any person interested 
in the estate. The court shall name therein the persons and 
assign to each the portion to which he is entitled. The right 
to recover any such portion from the executor or adminis- 
trator or from any other person is hereby given to the 
person entitled thereto. * * • " ( Sec. 3940 as amended 
by Chapter 635, Laws of 1907.) 

Williams v. Ely, 13 Wis., 1, was an action to foreclose 
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a mortgage. The mortgage and mortgage debt had been 
assigned by an administrator to the plaintiff, one of the 
heirs of the decedent, as a part of bis share of the estate. 
No commissioners had ever been appointed to examine 
and adjust claims against the estate and no order or 
decree of distribution bad ever been made. The defend- 
ant contended that the administrators had no power to 
convey or dispose of the mortgage and mortgage debt and 
that consequently the plaintiff bad no title to them and 
could not maintain the action. The Court held that the 
general rule of law that an executor or administrator has 
an absolute power of disposal over the whole personal 
estate of his testator or intestate had not been restricted 
by the statutes of Wisconsin and that the action could be 
maintained, saying in part: 

"In the provisions made by the legislature, to some of 
which I have referred, it seems to me plain that they rec- 
ognize and contemplate the continuance of the general au- 
thority of the executor or administrator to sell the property 
of the deceased at his pleasure, and that they only intend 
to guard against and prevent an abuse of that authority 
hy providing that he shall give ample security for the 
faithful performance of it, and to supply suitable means 
by which he may escape losses, which must otherwise fre- 
quently fall upon him without his default or n^lect. 

"Such being the general powers of the executor or ad- 
ministrator, he may, if he choose, but at his own risk, make 
an advance to the heir, or distribute, before a decree for 
that purpose. His knowledge of the condition of the estate 
may frequently enable him to do so without any real danger 
to himself; but if such advance be not afterwards covered 
by the decree, he and his sureties are responsible. If, there- 
fore, the transfer of the note and mortgage in this case 
was made to the plaintiff as an advance upon his distribu- 
tive share as heir at law of the deceased, it does not, in 
the absence of any evidence of fraud, collusion or deficiency 
of assets with which to meet the debts due from the estate, 
constitute any valid objection to a recovery. 

"The section which declares the personal estate that shall 
come to the hands of the executor or administrator, shall 
be first chargeable with the payment of the debts and 
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expenses, is clearly designed as a r^fulatton of the order in 
which the assets shall be disposed of for those purposes, 
and not as a change or modification of the common law 
rule, nor to give the creditors a lien on the assets in his 
hands. By the common law the executor or administrator 
is for many purposes regarded as the owner of the assets, 
having the power to alien and dispose of them, but no such 
thing is known as the assets in his hands being the debtor, 
or the creditor's having a lien on them. The person of the 
executor or administrator, in respect to the assets in his 
hands, is treated as the debtor, i Story's Eq. Jur.,. Sec. 579, 
The same observations may be made of those provisions 
which concern the partition and distribution of estates. They 
are intended as general regulations of those subjects, and 
not as restrictions upon the common law powers of ex- 
ecutors and administrators." 

(d) Do the statutes contain any proTision with respect 
to the powers of one executor or administrator in case 
there are two or more executors or administrators? 

No. 
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WYOBdING 

(References are to Compiled Statutes, 1910) 

(a) Has a general guardian authority to sell personal 
property without an order of Court? 

No; an order is required and no such order continues 
in force more than one year. The provisions of the stat- 
utes bearing on the question are as follows: 

"Every guardian appointed shall have the custody and 
care of the education of the minor, and the care and man- 
agement of his estate, nntil such minor arrives at the age 
of majority, and in case of a girl, until she marries or 
arrives at the age of majority, or until the guardian is 
legally discharged." (Sec. 5741.) 

"Every guardian appointed under the provisions of law 
relating to guardianship, whether for a minor or any other 
person, must pay all just debts due from the ward out of 
his personal estate, and the income of his real estate, jf 
sufficient; if not, then out of his real estate, upon obtaining 
an order for the sale thereof, and disposing of the same in 
the manner provided in the probate code for the sale of 
real estate of decedents." (Sec. 5748.) 

"Every guardian must manage the estate of his ward, 
frugally and without waste, and apply the income and profits, 
thereof, as far as may be necessary, for the comfortable and 
suitable maintenance and support of the ward and his 
family, if there be any ; and if such income and profits be 
insufficient for that purpose, the guardian may sell the real 
estate, upon obtaining an order of the court or judge thereof, 
as provided, and must apply the proceeds of such sale, as 
far as may be necessary, for the maintenance and support 
of the ward and his family,' if there be any." (Sec. 5750.) 

"When the income of an estate under guardianship is 
insufficient to maintain the ward and his family, or to 
maintain and educate the ward when a minor, his guardian 
may sell his real or personal estate for that purpose, upon 
obtaining an order therefor." (Sec. 5757.) 

"All the proceedii^ under petition of guardians for 
sales of property of their wards, giving notice and the hear* 
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ing of such petitions, granting or refusing the order of 
sale, directing the sale to be made at public or private sale, 
reselling the same property, return of sale and application 
for confirmation thereof, notice and hearing of such applica- 
tion, making orders, rejecting or confirming sales and re- 
ports of sale, ordering and making conveyances of prop- 
erty sold, accounting and the settlement of accounts, must 
be had and made as required by the provisions of the pro- 
bate code concerning estates of decedents, unless otherwise 
specially provided in this chapter." (Sec, 5769.) 

"No order of sale granted in pursuance of this chapter 
continues in force more than one year after granting the 
same without a sale being had, and said order of sale may 
be recalled at any time before sale by the court or judge." 
(Sec. 5770.) 

Although the language of Sections 5748 and 5750 seems 
to imply clearly that the guardian has authority to sell 
personalty without an order, the courts of California, 
from which state the sections of the statute above quoted 
appear to have been adopted, hold that an order is neces- 
sary. (De La Montagnie v. Union Insurance Company, 
42 CaL, 290, digested under California; see also Gentry 
V. Bearss, 118 N. W., 1077, digested under Oklahoma, and 
"Washabaugh v. Hall, 4 S. D., 168, digested under South 
Dakota*) 

(b) Has an ezecntor or an administrator authority to 
sell personal property without an order of Court? 

No; an order is required, except in case where power of 
sale is given by a will, and even in that case the sale must 
be confirmed by the court. The statutes provide; 

"No sale of any property of an estate of a decedent is 
valid unless made under order of the court or judge, ex- 
cept as otherwise provided in this chapter. All sales must 
be under oath reported to and confirmed by the court or 
judge before the title to the property sold, passes." (Sec. 

5638.) 

The exception "as otherwise provided" in the above 

section refers to Section 5670, that being the only see- 
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tion where provision is made for sales otherwise than 
by court order. That section provides: 

"When property is directed by the will to be sold, or 
authority is given in the will to sell property, the executor 
may sell any property of the estate without order of the 
court, and at either public or private sale, and with or with- 
out notice, as the executor may determine; but the executor 
must make return of such sales as in other cases; and if 
directions are given in the will as to the mode of selling, 
or the particular property to be sold, such directions must 
be observed. In either case no title passes unless the sale 
be confirmed by the court." (Sec, 5670.) 

(c) Has aji executor or an administTator authority to 
distribute personal property without an order of Court, 
uid, if so, is distribution of personal property forbidden 
within any fixed period? 

No; an order is required. The statutes provide: 

"At any time after one year from the date of appoint- 
ment, whenever the estate is in condition for distribution, 
any executor or administrator may make final settlement 
of said estate, in the following manner: He shall publish 
for four weeks in some newspaper in the state of general 
circulation in the county in which the estate is situated a 
notice to all creditors and others interested in the estate, 
that he intends to make final settlement at the next term of 
the district court. At that term of court, if it appears that 
such notice was duly published, and that the estate has 
been fully administered, and that final settlement of all 
the accounts of the executor or of the administrator have 
been made, the court must proceed on the application of 
the executor or administrator, or of any legatee or devisee, 
to distribute Ike residue of the estate in the hands of such 
executor or administrator to any among the persons who 
are by law entitled thereto, and in the proportions as now 
provided by law; * * * " (Sec. 5699,) 

(d) Do the statutes contain any provision with re- 
spect to the powers of one executor or administrator in 
case there are two or more executors or administrators? 
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Yes. The statutes provide: 

"When aU the executors named are not appointed, those 
appointed have tlie same authority to perform all acts and 
discharge the trust, required by the will, as effectually for 
every purpose as if all were appointed and should act to- 
gether ; where there are two executors or administrators, the 
act of one atone shall be effectual, if the other is absent 
from the state, or laboring under any legal disability from 
serving, or if he has given his co-executor or co-adminis- 
trator authority in writing, to act for both ; and where there 
are more than two executors or administrators, the act of 
a majority is valid." (Sec. 5500.) 
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